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Abstract 

 

Portuguese Engineering Consultancy Companies face numerous challenges when participating in 

international tendering procedures. Adding to the very competitive environment, which puts them head-

to-head with the major worldwide players acting on engineering consultancy, they face highly restrictive 

qualification criteria that strongly undermine their chances of success. 

Among those qualification criteria, it is common to see technical requirements demanding prior 

experience in projects carried out according to FIDIC conditions of contract. 

The main goal of this work is to perform a comparison between the Portuguese legal framework 

applicable to the engineering consultancy sector and other forms of contract applicable to the 

construction industry worldwide, namely the FIDIC Conditions of Contract. 

The purpose is to determine if there are common links between the Portuguese legal framework and 

the FIDIC on which concerns the duties and responsibilities of the different entities involved in the 

construction, namely the Employer, Contractor and Engineer. 

Given the complexity of the subject, emphasis was given to the assessment of specific case studies 

related to the Engineering Consultancy sector, and to the comparison of the duties of the “Engineer” 

according to FIDIC and the role of the “Supervision Director” according to the Portuguese regulations. 

Ultimately, it is the author’s hope that this work will contribute to increase the understanding on certain 

procedures and contractual forms applicable to the construction sector worldwide, as well as the 

international recognition of the experience gained in Portugal by Portuguese Engineering Consultancy 

companies that provide services related to the management and supervision of construction Projects. 
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Resumo 

 

Desafios para as empresas de consultoria de engenharia portuguesas em procedimentos de 

concurso internacionais: caso de estudo das condições contratuais FIDIC 

 

As Empresas Portuguesas de Consultoria em Engenharia enfrentam inúmeros desafios aquando da 

sua participação em concursos públicos internacionais. Para além de um ambiente altamente 

competitivo, que as coloca frente-a-frente com alguns dos principais intervenientes no sector a nível 

mundial, deparam-se frequentemente com requisitos de qualificação altamente restritivos que 

condicionam fortemente as suas hipóteses de sucesso. 

Entre os requisitos de qualificação geralmente empregues, é usual constatar-se a inclusão de requisitos 

técnicos que exigem experiência prévia em projectos segundo condições contratuais FIDIC. 

O principal objectivo deste trabalho é efectuar uma comparação entre a legislação Portuguesa aplicável 

ao sector da consultoria de engenharia e algumas formas de contrato aplicáveis à indústria da 

construção a nível internacional, nomeadamente as Condições Contratuais FIDIC. 

O propósito é determinar se há equivalências entre a legislação portuguesa e o FIDIC ao nível dos 

direitos e deveres das diferentes entidades envolvidas nas empreitadas de construção, nomeadamente 

Dono da Obra, Empreiteiro e Fiscalização. 

Dada a complexidade do tema, foi dada ênfase ao estudo de casos práticos relacionados com o sector 

da Consultoria de Engenharia. Foi também efectuada a comparação entre os deveres do "Engenheiro" 

segundo o FIDIC e os deveres do Director de Fiscalização segundo a legislação portuguesa aplicável. 

Em última análise, pretende-se que este trabalho contribua para melhorar a compreensão de alguns 

procedimentos e formas contratuais aplicáveis ao sector da construção a nível mundial, bem como o 

reconhecimento internacional da experiência adquirida em Portugal por empresas de engenharia que 

prestam serviços relacionados com a gestão e fiscalização de empreitadas. 

 

 

Palavras-Chave: Condições Contratuais FIDIC, Contratação Pública, Concursos Públicos 

Internacionais 
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1. Introduction 

 

1.1. Context and motivation 

The current global economic context and the slowdown of some western economies, allied to the arising 

opportunities driven to the poor condition or inexistence of basic infrastructures in developing countries, 

have been acting as driving force for the western companies to face new challenges and to expand to 

different countries and working environments from those to which they are accustomed to in their 

traditional markets. 

During that quest, the companies face numerous challenges, related to, among others, the existence of 

significant differences in the applicable standards, regulations or legislation concerning the projects to 

which they are applying or implementing. 

In order to overcome this scattering of applicable regulations in the public and sometimes private 

contracting procedures worldwide, many financing entities and contracting authorities have adopted 

standard contract forms which can be applicable anywhere in the world, thus guaranteeing an easier 

and more efficient control of the different contracts’ implementation and an easier way to settle disputes 

when they eventually occur. 

Among the different contract forms available, the FIDIC Conditions of Contract assume a prominent 

role, being currently employed by some of the major financing entities worldwide, particularly the World 

Bank (WB), European Bank of Reconstruction and Development (EBRD), Asian Development Bank 

(ADB) and also the European Union (EU). 

The generalized use of those Contract Forms has consequences. In one hand brings the advantage of 

allowing the different entities to rely on well-known widely employed standardized elements, which can 

ease the management of similar contracts or ease the settlement of contractual disputes even when the 

Contracts are being carried out on distinct environments or countries. On the other hand, can bring 

disadvantages for companies which are not accustomed to those Contract Forms. In this case, those 

companies can see their access to some tendering procedures limited or denied due to the lack of 

experience on certain specific Contract Forms. 

To illustrate this scenario, and some of the strategies which are employed to overcome certain 

restrictions that the lack of prior experience in FIDIC can bring to companies trying to expand their 

activities towards new markets, the following chapters include a series of practical examples of 

procurement procedures for Consultancy Services with financing assured by different IFIs and MDBs. 

In these procurement procedures, the need to have prior experience in projects carried out according 

to FIDIC conditions of contract appeared as one of the technical requirements, in some cases 

mandatory, thus potentially restricting the chances of success for the companies participating on those 

procedures. 
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The motivation for this work is driven from the fact that, in 2010 the construction industry in Portugal 

started experiencing a very unfavourable business environment due to the general lack of public and 

private investment and to the widespread use of the lowest cost evaluation criteria in public tendering 

procedures. This forced the companies to actively search for new business opportunities in international 

markets. As result, they were forced to deal with numerous challenges:  

• fierce competition against major international “players”; 

• different regulations, standards and legislation; 

• tendering procedures with different rules and bureaucratic requirements, and 

• highly restrictive selection and evaluation criteria, often including requirements related to having 

prior experience in contracts carried out under specific conditions, such as the ones from FIDIC. 

During his professional experience in working on the tendering departments of distinct engineering 

consultancy companies, the author has been regularly confronted with situations identical to the ones 

described, where the lack of experience in Projects carried out according to FIDIC Conditions of Contract 

penalized or lead to exclusion from the tendering procedures in which the Companies were participating. 

Determining to which extent the experience of the companies in Projects carried out in Portugal can be 

considered equivalent, identical or simply acceptable to comply the commonly employed evaluation 

criteria referring to the experience in FIDIC is of great importance to try to set a basis for the Companies 

to be able to appeal for the reappraisal of their applications for tendering procedures in which in other 

form they would be rejected or severely penalized. 

 

1.2. Objectives 

The main objective of this work is to analyse and compare the Portuguese legal framework with contract 

forms applicable to the construction industry worldwide, particularly the FIDIC Conditions of Contract. 

The first specific objective of this work consists in the analysis of a sample of case studies of international 

procurement procedures for engineering consultancy services that include restrictive selection and/or 

evaluation criteria related to FIDIC Conditions of Contract. 

These restrictive selection and/or evaluation criteria pose a challenge for the Portuguese Engineering 

Consultancy Companies, so determining their impact is of great importance to try to outline strategies 

to overcome potential difficulties in accessing international markets. 

The second specific objective of this work is to focus on the Engineering Consultancy sector and to 

establish the comparison between the duties of the “Engineer” according to FIDIC and the role of the 

consultancy related to the management and supervision of construction Projects according to the 

Portuguese regulations, in particular, the duties of the “Works Supervision Director” (Director de 

Fiscalização) as detailed on Law nr 31/2009, of July 3rd. 

1.3. Structure and methodology 

This work is organized in 6 chapters. 
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The first chapter includes a brief presentation on the context and motivation which lead the author to 

approach the selected subject. It also identifies the main objectives to be achieved with the work and 

the general guidelines and methodology which were adopted to address the problem under analysis. 

Chapter 2 is divided in two distinct subchapters. The first one, 2.1, provides a brief overview of the state 

of affairs of the Construction Industry in Portugal from 2010 up to the present date, and includes data 

from the Portuguese Public Procurement Portal (BASE) and Statistics Portugal (INE) which show how 

the market has evolved in recent years. The second subchapter, 2.2, makes a similar approach, but 

focused on the Engineering Consultancy Sector. The data included therein helps to explain why so 

many companies have chosen to expand their activity to new markets in recent years. 

Chapter 3 provides an insight on potential international markets for Portuguese engineering consultancy 

companies. Its first subchapter, 3.1, includes a brief introduction to the business opportunities that can 

result from the tendering procedures by some of the major IFIs such as the World Bank (WB), Asian 

Development Bank (ADB) and African Development Bank (AfDB), and quantifies the involvement of 

Portuguese companies on the tendering procedures launched by those entities. Subchapter 3.2 

discusses the most frequently employed selection and award criteria in International Tendering 

Procedures, and compares them to the ones used in Portugal. 

Chapter 4 introduces the FIDIC Conditions of Contract and the context in which they can have impact 

on Portuguese companies taking part in international tendering procedures. It is divided in four 

subchapters. The first one, 4.1, provides the context of FIDIC, whilst the second one, 4.2, lists the major 

types of FIDIC contracts available in the market. Subchapter 4.3 includes the search results for 

publications made in Portuguese on the FIDIC subject, and makes some considerations on the likely 

level of awareness that Portuguese researchers have on the subject. The last subchapter, 4.4, makes 

a comprehensive analysis of a series of 40 case studies consisting in procurement procedures in which 

the FIDIC conditions of contract appeared in the requirements for the selection and/or evaluation of the 

tenderers. 

Chapter 5, which is divided in four subchapters, approaches the conditions of contract for engineering 

consultancy companies. Its first subchapter, 5.1, provides a short introduction on the legal framework 

for international contracts. Subchapter 5.2, discusses the legal framework for Portuguese engineering 

consultancy activities, and focuses on the European legal framework applicable to public procurement 

and on the Portuguese legal framework regulating public procurement and the engineering consultancy 

activities. Subchapter 5.3 gives an insight on other standardized less known forms of contract used in 

certain European countries. On subchapter 5.4, an analysis was made concerning the major differences 

between the most commonly employed FIDIC Contract Forms: Red Book, Yellow Book and MDB 

Harmonized Edition. The chapter ends with the comparison between the duties of the “Engineer” 

according to the FIDIC and the role of the “Works Supervision Director” according to the provisions of 

Law no 31/2009, of July 3rd. 

Finally, Chapter 6 lists the most important conclusions resulting from the current study, and proposes 

further actions and studies that could eventually contribute to increase the awareness of Portuguese 
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companies concerning international procurement practices, which could ultimately contribute to increase 

their success when competing in international tendering procedures 

 

The adopted methodology to achieve the proposed objectives consisted on the following steps: 

I. Identify a series of case studies of international procurement procedures for engineering 

consultancy services that include restrictive selection and/or evaluation criteria related to FIDIC 

Conditions of Contract. 

II. Carry out an analysis to determine to which extend those restrictive selection and/or evaluation 

criteria can have impact on Portuguese Engineering Consultancy Companies. 

III. Identify the applicable legal framework for the public contracts in Portugal. 

IV. Identify the different forms of contract according to FIDIC. 

V. Identify the main differences between the different forms of contract according to FIDIC. 

VI. Analyse and compare the duties of the “Engineer” according to FIDIC and duties of the “Works 

Supervision Director” (Director de Fiscalização) as detailed on Law nr 31/2009, of July 3rd. 

VII. Evaluate the results and assess which further studies can be pursued related to the subject. 
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2. Current state of affairs of the Construction Sector in 

Portugal 

 

In the aftermath of the economic crisis that stroke Portugal in recent years, which led to a significant 

decrease in the number of new orders from the public and private sectors for engineering and 

construction related activities, many companies have been forced to search for alternatives to overcome 

the difficult situation lived by the construction sector in the country. 

In order to prevail under the difficult market conditions verified in Portugal, many companies chose to 

expand their activity towards new countries which presented more favourable business prospects. 

As a result, some of those companies, in particular the ones that had no prior experience in international 

markets, were suddenly forced to deal with new types of tendering procedures and contractual 

conditions different from the ones they were accustomed to in Portugal. 

This new expansionist mentality brought new challenges for the Companies, among which, those related 

to meeting the often demanding qualification criteria required to apply to the tendering procedures 

launched on the different countries. The bureaucracy and type of requirements vary depending on the 

country, type of contract and funding source, but often assume a restrictive character which increases 

the difficulties that Portuguese companies find on their path towards their internationalization. 

The following subchapters provide a more detailed analysis on the current situation of the construction 

and engineering sectors in Portugal. 

 

2.1. Construction Industry in Portugal 

The available data on the Portuguese Public Procurement Portal (BASE) provides a clearer picture on 

the evolution of the Public Works Contracts awarded in Portugal in recent years. 

The following Figures and Tables were prepared based on the information available on BASE [1] and 

detail the number and value of Public Works Contracts awarded in all districts of Portugal on the period 

2011-2016. 

Due to the little relevance of the numbers related to the contracts awarded through negotiated 

procedure, competitive dialogue and framework contracts when compared to the overall value and 

number of public works contracts awarded based on direct award, open tendering procedure and 

restricted tendering procedure, the first three types of procedures were grouped together to allow an 

easier reading of the following figures and tables. 

Figure 1 details the value of the Public Works Contracts awarded in Portugal in the period 2011-2016. 
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Figure 1 - Value of the Public Works Contracts awarded in Portugal in the period 2011-2016. 
Adapted from BASE [1] 

 

The detailed value of the different types of Public Works Contracts awarded in Portugal in the period 

2011-2016 that served as basis for the preparation of Figure 1 can be found on Table 1. 

 

Table 1 - Value of the different types of Public Works Contracts awarded in Portugal in the 
period from 2011 to 2016 (values in million euro). Adapted from BASE [1] 

Type of Procedure 
Year 

2011 2012 2013 2014 2015 2016 

Direct award 704,0 453,0 436,6 373,8 378,1 435,3 

Open tendering procedure 1.417,8 1.055,7 976,4 1.148,0 656,2 747,9 

Restricted tendering procedure 677,4 50,6 127,4 83,7 119,3 83,0 

Other 0,1 0,6 4,8 4,8 4,2 14,2 

Total 2.799,3 1.559,9 1.545,2 1.610,4 1.157,8 1.280,4 

 

Figure 1 and Table 1 reveal that the overall value of the Public Works Contracts awarded in Portugal in 

the period 2011-2016 suffered an abrupt decrease of nearly 45% from 2011 to 2012. Likewise, from 

2014 to 2015, there was a new break of approximately 28% in terms of the value of the awarded 

contracts. 

 

0

500

1.000

1.500

2.000

2.500

3.000

2
0

1
1

2
0

1
2

2
0

1
3

2
0

1
4

2
0

1
5

2
0

1
6

C
o

n
tr

a
c

ts
 V

a
lu

e
 [

€
]

M
il
li
o

n
s

Year

Direct award Open tender procedure Restricted tender procedure Other



7 

 

On which concerns the number of Public Works Contracts awarded in Portugal on the same period, the 

values reveal that there has been little variation, with the numbers increasing, despite the decrease on 

their overall value. This can be easily seen on Figure 2 and Table 2. 

 

Figure 2 - Number of Public Works Contracts awarded in Portugal in the period 2011-2016. 
Adapted from BASE [1] 

 

The detailed numbers concerning the different types of Public Works Contracts awarded in Portugal in 

the period 2011-2016 that served as basis for the preparation of Figure 2 can be found on Table 2. 

 

Table 2 - Number of Public Works Contracts awarded in Portugal in the period 2011-2016. 
Adapted from BASE [1] 

Type of Procedure 
Year 

2011 2012 2013 2014 2015 2016 

Direct award 9.065 7.843 10.419 9.414 10.672 11.349 

Open tender procedure 1.638 1.211 1.429 1.497 1.437 1.616 

Restricted tender procedure 52 16 23 34 54 36 

Other 6 4 159 173 159 277 

TOTAL 10.761 9.074 12.030 11.118 12.322 13.278 

 

Apart from the information provided in BASE, which covers only Works Contracts originated on the 

public sector, press release no. 119 published by the Portuguese Federation of Construction and Public 

Works Industry (FEPICOP) on December 2016 and entitled “one more year of production break in 

construction” (“Mais um ano de quebra de produção na construção”) [2] made a negative balance of the 
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performance of the construction sector in the year 2016. According to the press release, if confirmed, 

the decrease in the production in 2016 will mean that this will be the ninth (9th) consecutive year in which 

the construction sector has registered no growth, with the production in 2016 being approximately 45% 

smaller than the one in 2001, the year in which the sector reached its highest peak. Despite the decay 

in the construction activity, the press release ends stating that there are positive signs that point out for 

a possible sector recovery starting in 2017. 

Just a few months later, in March 2017, FEPICOP published conjuncture analysis no. 90 [3], which 

stated that the Portuguese construction sector revealed positive signs in the last quarter of 2016, with a 

1.7%, growth in terms of investment in construction and sector's GVA, when compared to the similar 

period of the previous year. Nevertheless, 2016’s annual results were still negative for construction, with 

decreases of 2.2% and 1.8% concerning the investment and sector’s GVA, respectively. 

The same document states that according to INE's employment survey data, there was a significant 

increase in the number of construction workers in the last quarter of 2016, with the numbers exceeding 

300,000, which reflects a growth of 6.7% towards the same period of the previous year, and a positive 

annual increase of 4.5%, with an average of 289,900 people working in the sector in 2016. 

On the last quarter of 2016 there was a significant growth on the number of public tendering procedures 

for works contracts and on the number of works contracts that came in force. In fact, when compared to 

the same period of 2015, the last quarter of 2016 registered increases of 69% and 130% in the number 

and value of launched tendering procedures for works contracts, while the awarded contracts registered 

increases of 13% and 26% in terms of number and value respectively. This means that 2016 registered 

a significant growth in terms of public works. 

In 2016 the requests for building permits for the construction of new homes for the residential sector 

grew 37.5%, while the requests for the construction of non-residential buildings grew 24% in terms of 

area (m2). 

The progression of the different indicators in the last quarter of 2016 brings good prospects for the sector 

in 2017, which contrasts with the least favourable scenario that had been registered in the previous 

years. 

Another source that has relevant information that allows following-up the construction sector’s activity 

throughout the course of the last years is INE. 

Table 3 was prepared based on information available there (adapted from INE [4]), and includes a series 

of elements that summarize the sector’s activity for the period 2004-2015. 

The table includes data on the number of existing companies, value of the works provided (in million €), 

companies’ birth and death rates (in %) and total number of employed staff. 
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Table 3 - Data on the number of existing companies, value of the works provided (in million €), 
companies’ birth and death rates (in %) and total number of employed staff for the 

Construction sector for the period 2004-2015. Adapted from INE [4] 

Year 
No. of 

Companies 

Overall value of 
provided works 

[Million €] 

Companies 
birth rate 

[%] 

Companies 
death rate 

[%] 

Total no. of 
employed 

staff 

2004 128.832 21.159 10,26 11,15 393.567 

2005 127.149 22.567 9,99 12,85 398.509 

2006 123.103 22.242 10,32 10,58 407.798 

2007 125.570 23.714 12,15 12,03 437.152 

2008 125.045 25.738 12 14,83 444.083 

2009 116.686 24.695 8,8 16,9 412.617 

2010 105.463 24.963 8,18 15,06 380.763 

2011 97.980 22.404 8,26 17,08 343.857 

2012 87.592 17.138 7,72 16,79 287.637 

2013 81.335 15.130 10,69 12,84 259.106 

2014 77.844 13.835 10,88 13,24 248.783 

2015 77.906 14.033 11,9 - 251.396 

 

Figures 3, 4 and 5 detail the number of existing construction companies, the value of the works provided 

by construction companies and the total number of employed staff by construction companies during 

the period 2004-2015 (adapted from INE [4]). 

 

 

Figure 3 - Number of existing construction companies during the period 2004-2015. Adapted 
from INE [4] 
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Figure 4 - Value of works provided by construction companies during the period 2004-2015. 
Adapted from INE [4] 

 

 

Figure 5 - Total number of employed staff by construction companies during the period 2004-
2015. Adapted from INE [4] 
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The analysis of the collected data taking into account the socio-economic context of the Portuguese 

economy during the analysed period allows establishing a direct relation between the 2007-2008 

financial crisis and the beginning of the decay in the constructions sector’s activity in the country. 

The worsening of the situation, namely the 2010 sovereign debt crisis and the 2011 financial bailout by 

the European Union and International Monetary Fund can also be clearly traced on figures 3 to 5, which 

show that the sector registered losses of over 40% in terms of value of provided works, number of 

companies and employed staff from 2008 until 2014. 

From 2014 onward, the figures show that the sector’s activity stabilized. 

The available data also shows that from 2011 to 2012 the value of public works contracts awarded in 

Portugal decreased 45%. This trend however, was not followed by the number of public works contracts 

awarded, which despite the decrease in terms of value, actually registering an increase in terms of 

quantity. This could be evidence of a change in the adopted evaluation criteria, in which the lowest cost 

gained relevance, or could be a sign that major public works were halted, with the public procurement 

staring to give emphasis to smaller works to try to compensate the decrease in the overall investment 

in construction. 

 

2.2. Engineering Consultancy in Portugal 

The Engineering Consultancy Sector has also been facing severe difficulties in result of the financial 

and economic crisis that affected Portugal in recent years. 

According to the Portuguese Association of Engineering and Management Consultants (APPC), which 

is a non-profit Trade Association representing the Portuguese Independent Sector of Engineering, 

Architecture, Environment, Economics and Management Consultancy and Portugal's sole 

representative in the major Federations of the Sector, on its first article of newsletter no. 46 dated March 

2015 [5] entitled “Like this it seems impossible” (“Assim parece-nos impossível”), it stated that the 

Engineering and Architecture Consultancy Sector has been weakened since 2010, due to the almost 

complete absence of investment from the public and private sectors. 

Following a phase of clear growth, in which these sectors gave a decisive contribution for the 

development of the country, the unfavourable financial and economic situation and the lack of 

investment led to a drastic fall of the domestic market, which resulted on a severe weakening of the 

engineering and architecture consultancy activity in Portugal (adapted from [5]). 

The data available in INE, concerning the value of the services rendered in architecture and engineering 

activities and related technical consulting by type of service provided for the period 2008-2015 (million 

€), which can be found detailed on table 4 and figure 6, seems to confirm the trend registered in APPC’s 

newsletter no. 46 dated March 2015 [5]. 
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Table 4 - Value of the services rendered in architecture and engineering activities and related 
consultancy by type of service for the period 2008-2015 (million €). Adapted from INE [4] 

Type of Services 
Year 

2008 2009 2010 2011 2012 2013 2014 2015 

Plans and drawings for 
architectural purposes 

52,0 51,7 46,0 34,2 33,4 30,9 22,1 23,4 

Architectural services for 
buildings 

290,8 297,8 224,5 168,7 162,4 152,9 166,3 178,2 

Urban and land planning 
services 

26,1 26,5 31,4 22,1 13,5 12,0 12,1 11,5 

Landscape and architectural 
advisory services 

20,8 14,0 18,7 15,0 11,7 10,0 7,0 8,6 

Architectural other services 12,9 8,7 12,1 13,1 5,3 8,9 5,8 4,1 

Engineering services 1.327,3 1.412,6 1.416,5 1.290,4 1.192,0 1.275,9 1.228,2 1.303,2 

Project management 
services 

298,6 308,1 254,7 185,6 94,7 87,3 86,6 90,0 

Geological, geophysical and 
related services 

157,3 167,4 144,3 113,0 120,1 67,8 55,2 41,2 

Other services 176,2 136,1 131,4 178,7 153,7 62,2 42,4 36,6 

TOTAL 2.362,0 2.422,9 2.279,6 2.020,9 1.786,6 1.707,8 1.625,7 1.696,8 

 

 

Figure 6 - Value of the services rendered in architecture and engineering activities and related 
technical consulting by type of service provided for the period 2008-2015. Adapted from INE [4] 

 

Table 4 and figure 6 clearly show the decay of the value of the services rendered in architecture and 

engineering activities during the period 2008-2015. 
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The data obtained by isolating solely the activities concerning engineering and related techniques is 

detailed on table 5, and includes a series of elements that summarize the engineering consultancy 

sector’s activity for the period 2004-2015, namely, the number of existing companies, value of the 

services provided (in million €) and total number of employed staff. 

 

Table 5 - Number of existing companies, value of services provided and total employed staff in 
the engineering consultancy sector for the period 2004-2015. Adapted from INE [4] 

Year No. of Companies 
Overall value of provided services 

[million €] 

Total no. of 
employed staff 

2004 25.208 1.447,20 16.976 

2005 25.093 1.460,40 17.329 

2006 24.552 1.449,50 17.832 

2007 24.962 1.730,40 18.823 

2008 24.789 1.843,30 21.562 

2009 23.319 1.947,10 22.997 

2010 21.956 1.841,30 22.670 

2011 19.972 1.673,00 22.352 

2012 18.100 1.506,10 19.587 

2013 16.938 1.442,80 18.097 

2014 16.974 1.361,00 18.615 

2015 17.218 1.426,30 19.454 

 

Figures 7, 8 and 9 show the evolution on the number of existing engineering companies, value of 

services provided by engineering companies and total number of staff employed by engineering 

companies during the period 2004-2015 (adapted from INE [4]). 

 

 

Figure 7 - Number of existing engineering companies during the period 2004-2015. Adapted 
from INE [4] 
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Figure 8 - Value of services provided by engineering companies during the period 2004-2015 
(adapted from INE [4]). 

 

 

Figure 9 - Total number of staff employed by engineering companies during the period 2004-
2015 (adapted from INE [4]). 
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The analysis of the most recent data available on INE included on table 5 and figures 7, 8 and 9, is in 

line with the information on APPC’s newsletter no. 43 dated March 2013 [6], and shows the sector’s 

evolution during the period 2004-2015. 

In particular, it can be noted that the number of companies in the sector has decreased nearly 33% from 

2004 to 2013, meaning that in 2013 there were less 8.270 companies than in 2004, year when the 

numbers reached 25.208 companies, the maximum for the period in analysis (2004-2015). 

The value of the services provided had a significant growth from 2006 until 2009, the year when it met 

its highest value ever, 1.947,1 million euro. Since then, the value of provided services saw a quick 

inflexion which represented a decrease of approximately 30% until 2014, when the amount reached its 

lowest value, 1.361,0 million euro. From 2014 to 2015 however, the overall value of the services 

provided registered a slight growth, which could anticipate a possible sector recovery trend for future 

years. 

Alike what was verified with the value of services provided, the number of people employed in the sector 

met its highest peak in 2009, with 22.997 employed staff. The numbers then started decreasing, and in 

2013 there were nearly 21,3% less people working in the sector, in a total of 18.097 employed staff. In 

a similar trend to the one registered for the total value of services provided, so did the number of 

employed people on the sector seemed to register a slight growth starting from 2013 up until 2015, the 

last year with available data. 

In general terms, the available data concerning this sector seems to point to a slight recovery starting 

after 2013, with the numbers however, still being far from those registered in 2008-2009, when the 

engineering consultancy activity met its best period ever. 
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3. International markets for engineering consultancy 

companies 

3.1. IFIs and Development and Cooperation Programmes’ Tendering 

Procedures 

Sections 2.1 and 2.2 showed the impact that the 2008 financial crisis had on the construction sector in 

Portugal, which after 2008 felt a significant decrease in terms of activity, affecting both the works 

contractors and the engineering consultancy companies. 

The 2010 sovereign debt crisis and the consequent 2011 joint IMF-EU bailout to stabilise Portugal’s 

public finances would mark the worsening of the country’s situation, leaving little options for the 

Portuguese companies but to look for alternatives to overcome the generalized lack of work in the 

country.  

As a result of the unfavourable circumstances registered in Portugal in this period, many local 

companies felt the need to expand their activity to new markets in other countries in which the economic 

situation presented better business prospects. 

To prevail in the international markets, those companies faced numerous challenges, starting from the 

need to learn how to identify new business opportunities, to carry out accurate assessments on their 

feasibility, to acquire know-how on the market conditions in force on the different countries and having 

to deal with substantial differences in the applicable standards, regulations and legislation on the 

projects to which they are applying or implementing. 

Adding to those difficulties, it happens that often the most attractive business opportunities appear in 

countries which lack political or social stability, for which it is a key element to guarantee that the funding 

for the projects to which the companies are applying is secured and guaranteed by reliable International 

Financial Institutions (IFI) or other International Development and Cooperation Programmes and 

Donors. 

To this matter, it is important to note that the major IFIs and MDBs finance thousands of contracts worth 

billions of euros/dollars every year, for which being familiarized with the major financing entities and 

knowing their procurement policies and rules is of great importance to allow the companies to gain 

access to an important source of potential contracts and business opportunities. 

 

3.1.1. World Bank funded projects 

Procurement under World Bank-financed projects results in the award of about 20-30,000 contracts with 

a total value of about $20 billion each year [7]. 

Figure 10, that was obtained on the WB website [8], details the major WB funded contract awards by 

category during the period 2004-2015 (Values in million USD). The detailed values are listed in table 6, 

which includes amounts per category (Civil Works, Consultant Services, Goods, Non-Consulting 

Services) in million USD for the period 2004-2015. 
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Figure 10 - WB funded contract awards by category during the period 2004-2015 (Values in 
million USD) (adapted from WB [8]). 

 

Table 6 - Value of the major WB funded contract awards by category during the period 2004-
2015 (Values in million USD) (adapted from WB [8]) 

Year Civil Works 
Consultant 
Services 

Goods 
Non-

Consulting 
Services 

Total 

2004 5.172,3 1.595,3 2.204,0 0,0 8.971,6 

2005 5.301,5 1.537,8 2.716,3 0,0 9.555,6 

2006 4.671,1 1.238,3 2.319,3 0,0 8.228,8 

2007 5.655,7 1.602,8 2.804,7 0,5 10.063,8 

2008 8.306,6 1.673,2 2.703,9 0,1 12.683,8 

2009 6.719,0 1.436,2 5.034,8 62,5 13.252,7 

2010 9.121,8 2.236,2 3.071,2 15,1 14.444,2 

2011 10.208,5 1.758,5 4.576,0 145,0 16.687,9 

2012 9.764,9 1.899,2 4.605,0 353,2 16.622,4 

2013 10.650,1 1.908,5 2.812,2 221,8 15.592,6 

2014 8.806,9 2.248,3 3.170,1 189,2 14.414,5 

2015 6.921,2 2.238,1 2.926,8 373,4 12.459,5 

2016 9.576,5 1.549,1 3.159,7 144,4 14.429,7 

2017(*) 2.380,7 643,5 1.409,8 268,6 4.702,5 

Total 103.256,9 23.565,2 43.513,8 1.773,9 172.109,7 

(*) Data for 2017 concerns the period 01.01.2017 - 20.04.2017 
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Lack of awareness, lack of know-how and a very strong and fierce competition against companies that 

have a much larger scale, and often employ thousands of people and have turnovers that can reach 

billions, dictates that Portuguese companies tend to have limited access and success when applying to 

projects financed by the major IFIs. 

This can be clearly demonstrated by analysing table 7, which details the major WB funded contracts 

reviewed by Bank staff and awarded to Portuguese suppliers from 2000 to 2017 [7]. 

 

Table 7 - Major World Bank funded contracts awarded to Portuguese suppliers from 2000 to 
2017 (adapted from WB Contract Awards database [7]) 

Year 

Consultant Services Goods and Works Total 

Number of 
signed 

contracts 

Value of 
signed 

contracts 

Number of 
signed 

contracts 

Value of 
signed 

contracts 

Number of 
signed 

contracts 

Value of 
signed 

contracts 

2000 5 654.229 4 3.737.509 9 4.391.739 

2001 13 4.135.670 12 25.349.629 25 29.485.300 

2002 5 733.712 4 9.663.537 9 10.397.249 

2003 10 2.094.543 10 14.314.952 20 16.409.495 

2004 11 1.323.532 11 27.417.565 22 28.741.098 

2005 14 3.751.324 6 9.187.207 20 12.938.531 

2006 11 2.977.771 8 13.330.705 19 16.308.476 

2007 13 3.584.997 5 41.215.980 18 44.800.977 

2008 11 2.003.092 7 61.677.208 18 63.680.300 

2009 15 4.144.647 6 1.290.237 21 5.434.884 

2010 10 2.833.217 3 600.233 13 3.433.450 

2011 16 8.124.180 5 13.805.569 21 21.929.749 

2012 14 7.583.644 1 24.652.439 15 32.236.084 

2013 30 19.006.745 5 2.247.322 35 21.254.066 

2014 19 14.097.558 8 94.347.696 27 108.445.255 

2015 23 8.952.513 8 84.304.803 31 93.257.316 

2016 9 4.138.548 4 41.962.227 13 46.100.775 

2017 (*) 1 28.926 3 21.769.684 4 21.798.610 

Total 230 90.168.848 110 490.874.504 340 581.043.352 

(*) Data for 2017 concerns the period 01.01.2017 - 20.04.2017 

 

The data concerns the large-value contracts that are reviewed by Bank staff prior to contract award, and 

was obtained running a search considering Portugal as the suppliers’ country. It details the number of 

signed contracts for Consultancy Services, Goods and Works, and covers projects for all sectors in all 

countries. 



20 

 

The number and value of the total signed contracts, 340 and 581 million USD respectively, is very 

modest when compared to the overall numbers related to the WB financed projects. 

In addition, these numbers concern the overall contracts value, meaning that contracts carried out in 

association with companies from other countries are accounted as a whole, which in practice means 

that the proportion carried out by Portuguese companies has a smaller and undetermined value. 

Alike what happens concerning the procedures funded by the WB, the participation and results obtained 

by Portuguese companies in procedures funded by other IFIs is also very modest. 

 

3.1.2. Asian Development Bank funded projects 

The Asian Development Bank (ADB) is another good example. ADB was established in 1966, and 

Portugal joined it in 2002. According to the Asian Development Bank Member Fact Sheet for Portugal 

[9], “Portugal has contributed $166.98 million in capital subscription as of 31 December 2015. It has 

contributed and committed $96.08 million to Special Funds since joining in 2002. 

Companies and consultants from Portugal have been awarded $1.25 million in procurement contracts 

on ADB-financed projects since 2003.” 

Still on the same document, it could be read that “Procurement contracts for goods, works, and related 

services under loan and grant operations totalled $8.4 billion in 2014 and $11.12 billion in 2015. 

Cumulative procurement, as of 31 December 2015, was $145.92 billion”. On which concerns goods, 

works, and related services, “From 1 January 1966 to 31 December 2015, contractors and suppliers 

were involved in 199,625 contracts for goods, works, and related services under ADB loan and grant 

projects worth $145.92 billion. During the same period, seven contracts were awarded to contractors 

and suppliers from Portugal worth $0.04 million.” When it comes to consulting services, “From 1 January 

1966 to 31 December 2015, consultants were involved in 48,767 contracts for consulting services under 

ADB loan, grant, and technical assistance projects worth $10.64 billion. During the same period, 24 

contracts were awarded to consultants from Portugal worth $1.21 million.” 

 

3.1.3. African Development Bank funded projects 

In terms of IFIs represented in Africa, Portugal joined the African Development Fund (ADF) in 1982 and 

the African Development Bank (AfDB) in 1983. [10]. 

According to the available statistical data, the AfDB procured an average of approximately $2 billion per 

year for the period 2011-2016 for contracts for goods, works and consulting services. 

The numbers on the total procurement by year (goods, works and services) can be found on table 8. 
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Table 8 - Total procurement by year (goods, works and services) (Adapted from AfDB 
procurement statistics [12]) 

 

The Procurement Statistics by Country dated January 2017 available on AfDB’s website allow having a 

clearer picture on the involvement of Portuguese companies in contracts financed by this MDB. 

This data can be found detailed on Table 9, and concerns the number, value and share of contracts 

awarded to Portuguese companies by category (goods, works and services). 

 

Table 9 - Procurement statistics per country, under AfDB Group funded projects - Number, 
value and share of contracts awarded to Portuguese companies by category (goods, works, 

services) (Adapted from AfDB procurement statistics [12]) 

 

 

Table 10 in its turn, lists the number and value of contracts awarded to Portuguese companies by sector 

for the period 2011-2016. 

Year Number Amount (USD) Goods Works Services Others

2011 2.506 2.183.855.048 249.504.965 1.752.247.250 175.296.270 6.806.563

2012 2.049 1.912.386.088 434.530.527 1.346.297.635 131.050.959 506.967

2013 2.327 2.441.580.746 555.835.249 1.712.647.223 170.262.830 2.835.444

2014 2.189 1.813.229.729 342.955.821 1.273.943.776 172.500.818 23.829.314

2015 2.373 2.112.969.992 131.828.836 1.710.893.656 260.040.983 10.206.516

2016 2.118 1.700.977.872 226.104.216 1.232.145.751 229.197.710 13.530.195

Total 13.562 12.164.999.474 1.940.759.614 9.028.175.291 1.138.349.570 57.714.999

TOTAL PROCUREMENT BY YEAR (GOODS, WORKS, SERVICES)

2011 2012 2013 2014 2015 2016 2011 2012 2013 2014 2015 2016

GOODS 5 3 4 1 2 1 0,91% 0,55% 0,58% 0,16% 0,38% 0,21%

WORKS 3 2 3 0 4 - 0,20% 0,21% 0,29% - 0,42% -

SERVICES 2 3 4 7 17 10 0,42% 0,58% 0,67% 1,11% 2,00% 1,27%

Total 10 8 11 8 23 11 0,40% 0,39% 0,48% 0,37% 0,98% 0,53%

By Value 
(UA  M illio n)

2011 2012 2013 2014 2015 2016 2011 2012 2013 2014 2015 2016

GOODS 13,85 0,08 0,61 0,03 0,19 0,20 7,46% 0,02% 0,15% 0,01% 0,19% 0,12%

WORKS 54,95 5,07 75,42 - 11,92 - 4,22% 0,51% 5,92% - 0,94% -

SERVICES 0,55 0,57 1,44 1,63 4,59 2,78 0,42% 0,59% 1,14% 1,27% 2,37% 1,63%

Total 69,35 5,71 77,47 1,66 16,70 2,98 4,28% 0,40% 4,27% 0,13% 1,07% 0,24%

Expenses 

Categories

Contracts Awarded Share in AfDB Overall Contracts Awarded
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Table 10 - Procurement statistics per country, under AfDB Group funded projects - Number and 
value of contracts awarded to Portuguese companies by sector (Adapted from AfDB 

procurement statistics [12]) 

 

 

Figure 11 summarizes this information with graphics and provides details on the number of awarded 

contracts (11.1), their share when compared to the overall number of AfDB awarded contracts (11.2), 

and the proportions in terms of number  (11.3) and value  (11.4) of awarded contracts by expense 

category (goods, works and services). 

 

 

Figure 11 - Procurement statistics per country, under AfDB Group funded projects - Number of 
awarded contracts (11.1), share of awarded contracts in AfDB overall contracts (11.2), number 

Sectors

(Value in UA  M illio n) Nb Value Nb Value Nb Value Nb Value Nb Value Nb Value

Agriculture - - 3 0,08 4 0,09 - - 4 0,13 - -

Communications - - 1 0,21 - - - - - - 1 0,02

Environment - - - - - - - - - - - -

Finance - - - - 1 0,54 - - - - - -

Ind/Mini/Quar - - - - - - - - - - - -

Multi-Sector - - - - - - 3 0,40 8 0,38 3 0,24

Power 3 11,14 2 5,07 3 30,95 1 0,01 1 1,30 2 0,23

Social 2 0,55 - - 2 1,27 2 0,49 2 1,25 2 0,19

Transport 3 54,95 - - 1 44,62 - - 6 13,13 - -

Water Sup/Sanit 2 2,71 2 0,36 - - 2 0,77 2 0,50 4 2,37

Total 10 69,35 8 5,71 11 77,47 8 1,66 23 16,70 12 3,05

2011 2012 2013 2014 2015 2016
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of awarded contracts by expense category (11.3) and value of awarded contracts by expense 
category (11.4). Source: AfDB procurement statistics [12] 

 

The WB, ADB and AfDB are just three examples out of a universe of IFIs and development agencies 

and donors which can potentially provide a significant amount of business opportunities, but which have 

been poorly explored by Portuguese companies and consultants. 

 

3.2. Selection and award criteria in International Tendering Procedures 

The worsening of the market conditions driven to the financial and economic crisis that affected Portugal 

dictated a significant change in terms of the most commonly employed award criteria for public contracts. 

The tenders, which once used to be evaluated and awarded based on a balanced weighting of their 

technical and financial merit, started being awarded solely based on their price. On this type of 

evaluation, candidates need to satisfy minimum set requirements to get their financial proposals 

evaluated. The contract is then awarded to the candidate that presents the offer with the lowest price. 

In theory this type of evaluation and award method works well when the market conditions are balanced, 

however, the generalized lack of work in Portugal, resulted on a comprehensive number of tenders 

being submitted on the edge of the abnormally low price. 

The most immediate consequences were a drastic reduction in terms of the quality of the awarded works 

and services contracts and a completely unbalanced and “cannibalistic” market in which many 

companies chose to submit proposals with nearly nil and sometimes negative margins to minimize the 

losses incurred with having their staff stopped and unassigned to any projects. 

In face of this unfeasible scenario, many companies realised that their only option was to look for 

alternatives in internationally funded tendering procedures. 

In contrast to what was happening in Portugal, the award criteria for the international tendering 

procedures for consultancy services financed by the major IFIs kept being made based mostly on the 

best price-quality ratio or quality-and cost-based selection (using the EU or WB terminology 

respectively). There are other possibilities in terms of types of award criteria, nevertheless, the latest 

prevails as the other ones are not often applied to services contracts.  

In fact, the New WB Procurement Framework and Regulations for Projects After July 1, 2016 introduced 

the Value for Money as a core procurement principle in all procurements financed by the WB. This 

shifted the focus from the lowest evaluated compliant bid to bids that provide the best overall value for 

money, considering quality, cost, and other relevant factors added on a case by case basis. 

Special emphasis was also given to the Identification and Treatment of Abnormally Low Bids and 

Proposals, which can be defined as bids/proposals in which the price, in combination with other 

elements of the Bid/Proposal, appears so low that it raises material concerns with the Borrower as to 

the capability of the Bidder/Proposer to perform the contract for the offered price. 



24 

 

In general, all the IFIs have publicly disclosed documents concerning their procurement policies and 

rules which define in detail all the procedures applicable for the selection and award of works, services 

and supply contracts. 

The type of tendering procedures to apply is usually connected to thresholds defined by the different 

IFIs. Smaller contracts may be launched solely on a local level, however, larger or more complex 

contracts to for which the technical capacity of local companies may not be enough to provide proper 

response are usually launched on an international level. 

On which concerns international tendering procedures for the provision of services, although there are 

other methods, the International restricted tendering procedure or prequalification is the most commonly 

employed one for the selection of consultants. 

This method, which is conducted in two stages, uses a competitive process that takes into account the 

quality of the proposals and the cost of the services in the selection of the successful bidder. 

For the prequalification or shortlisting stage, the contracting authorities set certain criteria which will be 

used to select, among the interested applicants, those that better suit the requirements for the job in 

hands. 

The Guidelines for selection and employment of Consultants under IBRD loans and IDA credits & grants 

by World Bank Borrowers state in section 2.1 with regards to the Quality and Cost Based Selection 

(QCBS) that “Cost as a factor of selection shall be used judiciously”, and add that “the relative weight to 

be given to the quality and cost shall be determined for each case depending on the nature of the 

assignment”. [13] 

For the equivalent type of procedure financed by the EU, the Practical Guide for EU external aid 

contracts (PRAG) states in section 2.4.3. that “the contracting authorities must draw up clear and non-

discriminatory selection criteria for the purpose of assessing that the candidate/tenderer has sufficient 

financial, economic, technical and professional capacity to implement the tasks of the contract. The 

chosen criteria shall be proportionate and may not go beyond the scope of the contract”. [14] 

In terms of the award criteria, most of the times the contracts are awarded on the basis of the most 

economically advantageous tender, and are based on the best price-quality ratio. The contracting 

authorities account for the price and other predefined quality criteria linked to the subject of the contract, 

and apply a weighting formula. Concerning this subject, PRAG clearly states that the evaluation criteria 

must be precise, non-discriminatory and not prejudicial to fair competition. 

This short introduction on the selection and award criteria usually employed in International Tendering 

Procedures explains some of the challenges that Portuguese engineering consultancy companies face 

during this process.  

Although, as mentioned, some IFIs impose the inclusion on their tendering procedures of precise, non-

discriminatory and not prejudicial to fair competition selection and evaluation criteria, the fact is that 

many requests for expressions of interest and calls for proposals are launched with highly restrictive 
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qualification criteria, which severely limit the Portuguese companies’ chances of participating and/or 

achieving success. 

Having worked since 2010 in the tendering departments of Portuguese engineering consultancy 

companies, the author has dealt throughout his professional experience with a very significant number 

of situations in which the companies’ limited experience in international contracts constituted a severe 

restriction for their success when applying to other business opportunities under the scope of 

international tendering procedures. 

To this matter, there was one specific requirement which was commonly employed on the tendering 

procedures of the major IFIs to select the candidates and that had to do with demanding prior experience 

on the implementation of projects carried out according to FIDIC conditions of contract. 

Public works contracts executed in Portugal are carried out according to the Portuguese law, which is 

driven from the transposition of the European Directives, for which it is uncommon to find Portuguese 

companies with no prior working experience in international markets having previously come across 

contracts implemented according to FIDIC. 

The lack of this specific type of experience and the need to identify possible ways to overcome or 

supress this flaw, ended up being the major driving force behind the selected subject for this work. 

The following subchapter will provide an introductory note to FIDIC and the FIDIC contracts and to the 

context which made them become so widely employed in internationally funded projects worldwide. 
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4. Case study: Public Tendering Procedures and FIDIC 

requirements 

4.1. The International Federation of Consulting Engineers (FIDIC) 

Last paragraph of subchapter 3.2 made reference to FIDIC contracts and their impact on the companies’ 

success when applying to international tendering procedures. But what exactly is FIDIC, and why is the 

experience in FIDIC contracts relevant for the potential internationalization of Portuguese engineering 

consultancy companies? 

FIDIC, which stands for Fédération Internationale des Ingénieurs-Conseils, is the International 

Federation of Consulting Engineers. It was first established in 1913, and over the years it developed 

gradually into global organisation with Member Associations representing countries from all regions of 

the world. Today, the National Associations of Consulting Engineers with membership on FIDIC cover 

97 countries of the world, and represent over 60,000 consulting firms, employing 1.5million staff [15]. 

Figure 12 illustrates the Global framework for the engineering consultancy sector and the different levels 

in which FIDIC, the Regional Associations, the National Association and Local Firms stand. 

 

 

Figure 12 - Global framework for the Engineering Consultancy Sector - FIDIC, Regional 
Associations, National Association and Local Firms 
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“FIDIC is charged with promoting and implementing the consulting engineering industry’s strategic goals 

on behalf of its Member Associations and to disseminate information and resources of interest to its 

members. […] FIDIC, in the furtherance of its goals, publishes international standard forms of contracts 

for works and for clients, consultants, sub-consultants, joint ventures and representatives, together with 

related materials such as standard pre-qualification forms. 

FIDIC also publishes business practice documents such as policy statements, position papers, 

guidelines, training manuals and training resource kits in the areas of management systems (quality 

management, risk management, business integrity management, environment management, 

sustainability) and business processes (consultant selection, quality based selection, tendering, 

procurement, insurance, liability, technology transfer, capacity building).” [16] 

FIDIC Contracts have been developed for over 50 years and are globally recognised and used on all 

types of projects around the world due to their balanced approach to the roles and responsibilities of the 

main parties involved, as well as the allocation and management of risk. 

The fundamental principle behind the FIDIC contracts is the use of General Conditions of Contract, 

deemed to be suitable in all cases, with specific special conditions being prepared to cover the particular 

features of each project on a case by case basis. 

The General Conditions of Contract were prepared based on a track record of thousands of successful 

projects around the world in different countries and with different kinds of clients, and aim at ensuring 

that the contracts are balanced for all the parties involved. 

All FIDIC contracts contain guidance on the preparation of Particular Conditions, which make it possible 

for the contracts to be adapted for each specific project, however, caution is required when using them, 

as to diverge significantly from the provided guidelines may increase the risk of shifting the balanced 

nature of the FIDIC contracts, and thus jeopardize the successful implementation of the different 

projects. 

The success of its contract forms on a global scale is so significant that FIDIC has established 

partnerships with Multilateral Development Banks (MDBs), the United Nations (UN) and international 

humanitarian organisations working in different geographical regions to ensure the application of 

international standards designed according to the engineering industry’s best practice to promote 

quality, integrity and sustainability in the development of the world infrastructure.  

One of the consequences of such partnerships is that a significant number of MDBs have adopted the 

FIDIC Conditions of Contract for Construction as part of their standard bidding documents (SBDs). Some 

of those MDBs recognized the benefits of standardisation and harmonised their tender documents on 

an international basis, and in cooperation with FIDIC, produced a special MDB Harmonised Edition 

("CONS MDB") of the 1999 conditions for MDB financed contracts. 

The FIDIC MDB Harmonised Contract General Conditions have been licensed by Participating Banks 

for use on their projects. Bilateral aid and development agencies and other international agencies can 



29 

 

also be authorized to use the Harmonised General Conditions on their projects, as long as they first take 

out a license from FIDIC. 

This resulted in the adoption by a significant number of entities, of the Conditions of Contract for 

Construction MBD Harmonised Ed. June 2010 - General Conditions [17].  

As up to April 2017, the Participating Banks were the following: 

• The World Bank (WB) 

• African Development Bank (AfDB)  

• Asian Development Bank (AsDB)  

• Black Sea Trade and Development Bank (BSDB)  

• Caribbean Development Bank (CDB)  

• Council of Europe Development Bank (CEB)  

• European Bank for Reconstruction and Development (EBRD)  

• Inter-American Development Bank (IADB) 

On the same date, the Participating Agencies were the following: 

• AusAID, Australia 

• AFD, France  

• JICA, Japan  

• EXIM, Korea 

This is the major reason why the experience in FIDIC Contracts is relevant for the potential 

internationalization of Portuguese Engineering Consultancy Companies. On the one hand, it is important 

for the companies to be acquainted with the type of contracts to which they are applying or with which 

they will have to deal throughout the projects’ implementation. On the other hand, by adopting those 

contract forms, the financing entities tend to impose restrictions for the companies applying to the 

tendering procedures for projects with their funding, in particular, it is common for the qualification criteria 

to impose or to benefit companies with FIDIC experience, thus penalizing the remaining competitors 

which don’t have it. 

 

4.2. The different types of FIDIC Conditions of Contract 

There are several distinct types of FIDIC conditions of contracts that may be applicable and suitable 

depending on the type of Project at hand. 

Figure 13 shows the different types of FIDIC conditions of contract and the corresponding selection 

criteria that should be used in order to select the most appropriate model to apply to each type of project. 
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Figure 13 - Criteria for selecting the different types of FIDIC conditions of contract [18] 

 

Despite the number of existing types of FIDIC conditions of contracts, there are three which are more 

commonly employed, namely the following: 

 

- FIDIC Red Book - Conditions of Contract for Construction [19] - recommended for building 

or engineering works designed by the Employer. On this type of contracts, the Contractor 

usually constructs the works in accordance with a design provided by the Employer, 

nevertheless, the works may include some elements designed by the Contractor. 

 

- FIDIC Yellow Book - Conditions of Contract for Plant and Design-Build [20] - recommended 

for the provision of electrical and/or mechanical plant, and for the design and execution of 

building or engineering works. Under the usual arrangements for this type of contract, the 

Contractor designs and provides, in accordance with the Employer's requirements, plant and/or 

other works; which may include any combination of civil, mechanical, electrical and/or 

construction works. 

 

- FIDIC MDB Harmonised Construction Contract [17] - widely used in MDB financed contracts, 

this specific model has already been mentioned in detail in section 2.4. The FIDIC Contract 

Forms and the Engineering Consultancy Sector. 
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Adding to those three types of FIDIC Contracts, although less frequently, there are two additional types 

of contracts that are also regularly used: 

 

- FIDIC Silver Book - Conditions of Contract for EPC/Turnkey Projects - suitable for the 

provision on a turnkey basis of a process or power plant, of a factory or similar facility, or of an 

infrastructure project or other type of development, where (i) a higher degree of certainty of final 

price and time is required, and (ii) the Contractor takes total responsibility for the design and 

execution of the project, with little involvement of the Employer. Under the usual arrangements 

for turnkey projects, the Contractor carries out all the Engineering, Procurement and 

Construction (EPC): providing a fully equipped facility, ready for operation (at the "turn of the 

key"). 

 

- FIDIC Gold Book - Conditions of Contract for Design, Build and Operate Projects - suitable 

for Design-Build-Operate scenarios, with a 20- year operation period, where the Contractor has 

no responsibility for either financing the project or for its ultimate commercial success. The 

document is not suitable for contracts which are not based on the traditional Design-Build-

Operate sequence, or where the Operation Period differs significantly from the 20 years adopted 

by FIDIC. 

 

4.3. Publications made in Portugal related to the FIDIC subject 

The previous subchapters made a brief introduction to the context in which FIDIC can be relevant for 

the internationalization of Portuguese engineering consultancy companies, and provided an insight on 

what FIDIC and its conditions of contract actually refer to. 

To try to have a better understanding on the potential level of awareness that Portuguese companies , 

experts and universities have on the subject, a brief search was made on several national databases 

for publications made in Portugal concerning FIDIC. 

A search on the Online Knowledge Library (B-ON) for the keyword FIDIC for documents in Portuguese 

[21] gave back a very limited number of results, solely 9, of which the ones considered most relevant 

for the current work have been listed on table 11: 

Table 11 - Most relevant publications in Portuguese for the keyword FIDIC obtained from a 
search on B-ON  

Title Authors Contributors 
Publication 

Year 
Document 

Type 

Apoio à utilização dos 
modelos de 
contratação FIDIC 

Manuel Moreira 
Teixeira, Tiago 

FEUP - Faculdade de 
Engenharia da 
Universidade do Porto 

2013 Master 
Thesis 

O enquadramento e 
desafios da actividade 
de fiscalização nas 
obras de construção 

Oliveira, Rui 

Lopes, Jorge 

Abreu, Maria 
Isabel 

Gequaltec 2011 Conference 
Object / 
Article 
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A new search on B-ON for Dissertations/Theses including the keyword FIDIC also gave back solely 6 

results, 2 of which are common to the previously mentioned search. 

After running a new search for the keyword FIDIC in three of the major engineering faculties in Portugal, 

namely IST, FEUP and FCT, it was possible to verify that there are very few publications on the subject, 

which seems to point out to the fact that the FIDIC conditions of contract are in general unrecognized 

and unknown to the majority of the students and lecturers from those universities. 

The obtained results are detailed on table 12: 

Table 12 - Major results for the search for the keyword FIDIC for publications in three of the 
major engineering faculties in Portugal (IST, FEUP and FCT) 

Title Author(s) 
Institution / 

Faculty 
Status Year 

Document 
Type 

Gestão de Contratos EPC, 
em regime TurnKey, com 
base em contratos tipo 
FIDIC 

(ID 182863) 

Alexandre de 
Almeida 
Cardoso, 
Rómulo 

FEUP - Faculdade 
de Engenharia da 
Universidade do 
Porto [23] 

Verified 2017 Master 
Thesis 

Apoio à utilização dos 
modelos de contratação 
FIDIC 

(ID 26557) 

Manuel 
Moreira 
Teixeira, 
Tiago 

FEUP - Faculdade 
de Engenharia da 
Universidade do 
Porto [23] 

Verified 2013 Master 
Thesis 

Conselho de Resolução de 
Litígios - Dispute Resolution 
Board 

Filipe, Marta 
Sintra Brito 
Cesário 

UNL - 
Universidade 
Nova de Lisboa 
[24] 

Verified 2014 Master 
Thesis 

Mota-Engil - Equity research 
report 

Mayer, 
Lourenço de 
Lima 

UNL - 
Universidade 
Nova de Lisboa 
[24] 

Verified 2015 Master 
Thesis 

Arbitragem petrolífera - 
algumas reflexões sobre as 
regras de direito aplicáveis 
ao mérito da causa 

Brízido, 
Anabela Paula 

UNL - 
Universidade 
Nova de Lisboa 
[24] 

Verified 2016 Working 
Paper 

Sistemas de indicadores e 
índices de qualidade da 
água e sedimento em zonas 
costeiras 

Ramos, 
Tomás 
Augusto 
Barros 

UNL - 
Universidade 
Nova de Lisboa 
[24] 

Verified 1996 Master 
Thesis 

 

The keyword FIDIC gave back a few additional results, but the FIDIC Contracts were never the main 

subject of the publications, and in the majority of the situations solely slight references were made to 

the subject. 

One brief conclusion that can be drawn from this search is that FIDIC is relatively unknown and does 

not seem to be perceived as an important subject for the majority of Portuguese researchers. 



33 

 

4.4. Case studies: Public Tendering Procedures and FIDIC requirements 

4.4.1. Context and motivation 

Several mentions have been made on the previous chapters concerning the negative impact that the 

lack of experience on the implementation of FIDIC contracts can have on companies trying to succeed 

when competing in international markets, but so far no specific examples were provided to this regard. 

Since 2010, the author was involved on the preparation of a significant number of expressions of interest 

(EoIs) and proposals for international tendering procedures launched and financed by different IFIs, and 

during that period, came across a significant number of business opportunities in which the experience 

in FIDIC appeared as one of the selection and/or evaluation criteria. 

This called the author’s attention to the fact that companies from different countries could be competing 

on those procedures under different access conditions, and led him to start filing examples of 

procurement notices and tender documents in which these potentially discriminatory requirements 

where found. 

As result, from 2010 to 2013 the author gathered a selection of 40 practical examples / case studies of 

public tendering procedures financed by different IFIs in which the requirements for the selection and/or 

evaluation of consultants demanded prior experience in projects carried out according to FIDIC 

Conditions of Contract. 

Those practical examples cover solely international open tendering procedures for engineering 

consultancy services that were launched Central and Eastern Europe. In terms of stages, they cover 

mostly expressions of interest / prequalifications although there are also a few tenders. 

Despite having verified that these sort of requirements kept often reappearing after 2013, the fact that 

by then the companies in which the author carried out his professional experience already possessed 

the necessary experience to overcome these situations led him not to continue filing those examples of 

tendering procedures including discriminatory FIDIC related requirements. 

 

4.4.2. Short considerations on the analysed sample 

Due to its size, the detailed list with all relevant information concerning the 40 case studies analysed 

was placed in Annex A - Examples of public tendering procedures for engineering consultancy services 

financed by different IFIs requiring experience in projects carried out according to FIDIC Conditions of 

Contract. 

To this matter, the following remarks need to be added concerning the sample that was collected and 

analysed: 

1. The size of the universe of tendering procedures from where the sample of case studies was 

obtained was not quantified. 

2. The sample is not exhaustive, and there have been other tendering procedures requiring 

experience in FIDIC that were not quantified.  
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3. As such, it is not possible to make an estimation on the rate of occurrence of tendering 

procedures in which the FIDIC appeared as one of the selection and/or evaluation requirements; 

4. The reason why all the 12 distinct countries of the sample are located in Central and Eastern 

Europe has to do with the fact that it was collected by a section of the international tendering 

department that covered solely that region. 

5. All the tendering procedures included in the sample concern international open tendering 

procedures. However, with the exception of 4 tendering procedures that were carried out in 

Romania as per the local regulations and in the local language, the remaining procedures 

included in the sample were all financed by IFIs and were carried out in English. 

6. Besides the fact that the active search for business opportunities covered mostly international 

tendering procedures for engineering consultancy services financed by the major IFIs in Central 

and Eastern European countries, no other specific collection pattern was followed on the period 

in which the sample was collected.  

 

4.4.3. Assessment of the impact for the selection and award criteria  

Going back to the analysis of the of practical examples / case studies, it has been observed that, 

depending on the procurement procedure in question, the requirements varied from advantageous to 

compulsory, meaning that, under certain circumstances, the lack of this specific type of experience 

resulted in the competitors receiving a penalty on their evaluation score, while in other circumstances 

could lead to their disqualification or exclusion from the tendering procedures in which they were taking 

part. 

Attention is called to the fact that the examples included herein are all related to tendering procedures 

for engineering consultancy services’ contracts, and concern different types and stages of procurement 

procedures launched and financed by distinct entities. The case studies do not cover tendering 

procedures for works or supply contracts. 

In terms of impact on the EoIs or tenders’ under evaluation, the requirements were rated as follows:  

- Compulsory - the non-compliance will lead to the rejection or disqualification of the tenderer. 

- Advantageous - the non-compliance will penalize the evaluation, but will not lead to rejection 

or disqualification of the tenderer. 

- Undetermined - when there is no information on the impact that the requirement has on the 

evaluation. 

Each of the projects listed in Annex A was rated as per the above listed classification depending on the 

relevance of the FIDIC requirements for the selection and/or evaluation of the tenderers. 

Still to this matter, it is important to reaffirm the following: the purpose of the table included in Annex A 

is not to measure/quantify the rate of occurrence of circumstances in which the experience in FIDIC 

influenced the selection and/or evaluation of consultants. The table identifies a problem, but no statistical 

evaluation was made in terms of its relevance for the whole universe of tendering procedures for 
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consultancy services launched by the different IFIs. There are several reasons why this type of data 

processing fell out of the scope of this work, the major ones are listed below: 

1. The amount of available information that would have to be analysed would be too significant, 

meaning that this type of data processing could justify a distinct research on its own. 

2. Many documents in which this type of information is included, particularly Terms of Reference 

(ToR), are not publicly disclosed, and are available only to companies invited to take part on the 

tendering procedures to which they apply. 

3. The listed projects were identified throughout the author’s professional experience, in which the 

search for business opportunities was made based on company policies that defined specific 

target markets/countries and activities. The fact that there are no references concerning some 

countries and/or funding agencies does not mean that this this type of situations does not take 

place, but rather that they were not included on the sample that was analysed. 

 

4.4.4. Analysis of the results 

The table in Annex A provides examples of Public Tendering Procedures financed by different IFIs in 

which having experience in projects carried out according to FIDIC Conditions of Contract influenced 

the selection and/or evaluation of the candidates applying to those procedures. 

The table was organized in the following way:  

• The table includes 40 rows besides the title. Each row concerns one specific phase of one 

specific tendering procedure. For instance, the tendering procedure for “Designs conformity 

report and supervision of works for construction of 3,4 km Maritsa motorway section” appears 

on rows no. 3 and 4. Row 3 concerns the shortlisting phase. Because the company succeeded 

in going through to the next phase, row 4 concerns the tender preparation stage. On this specific 

case, both stages included FIDIC requirements with impact on the EoI and Tender evaluation, 

which is the reason why the same project appears twice in the table. 

• The table has 7 columns. Each column contains one set of relevant information for the purposes 

of allowing a later analysis of the data included therein. The columns detail the following 

elements: 

o No. - is a sequential numbering introduced with the purpose of easily allowing to trace 

back one specific phase of one specific tendering procedure. 

o Project - identifies the name of the different assignments / tendering procedures. 

o Project Reference - concerns the procurement reference detailed in the notice or 

tender documents (if any). 

o Date - concerns the date in which the tendering procedure was launched or published. 

o Country - concerns the target country in which the project is to be implemented. 

o Funding Source - details the origin of the financing for the project. 

o Phase - concerns the phase of the tendering procedure. There are two distinct phases: 

prequalification/expression of interest and tender stage 
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o Relevant qualification criteria & impact for the procedure evaluation - it is the most 

relevant column of the table and includes the transcription of the relevant sections in 

which the FIDIC requirements were listed. For certain tendering procedures, relevant 

sections of additional documents containing clarifications or amendments to the tender 

documents were also included in this column. It also quantifies its impact for the 

tendering procedure’s evaluation in accordance with the rating set on section 4.4.3. 

 

The analysis of the table included in Annex A allows drawing several relevant conclusions: 

- Out of the sample of 40 tendering procedures analysed, 27 included compulsory requirements 

related to FIDIC experience. 

- The tendering procedures reported to 12 distinct countries: 

o Albania (x1) 

o Bosnia and Herzegovina (x1) 

o Bulgaria  (x2) 

o Croatia  (x5) 

o FYR of Macedonia  (x3) 

o Georgia  (x2) 

o Kosovo  (x2) 

o Montenegro  (x1) 

o Romania  (x4) 

o Serbia  (x2) 

o Turkey  (x16) 

o Ukraine (x1) 

- In terms of phases, they concerned 30 expression of interest and prequalification and 10 

tenders. 

- The major funding sources were the following entities: 

o Europeaid (European Commission’s international development and cooperation 

instrument for all external assistance outside the EU) (x24) 

o European Investment Bank (EIB) (x6) 

o European Bank of Reconstruction and Development (EBRD) (x4) 

o International Bank for Reconstruction and Development (IBRD) (part of the World Bank 

Group) (x2) 

o German government-owned development bank (KFW) (x1) 

o Romanian State Budget (x3) 

- The scope of the services where this type of requirements appeared concerned mostly works 

supervision assignments, although some tendering procedures included also technical 

assistance, project implementation support, tendering assistance and preparation of design. 
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- The target sectors included all types of infrastructures, such as roads, motorways, railways, 

metro, water and wastewater infrastructures and treatment plants, waste management plants, 

and buildings. 

 

Table 13 below summarizes the information on the type of services, sector, country, funding source, 

phase and impact of the FIDIC requirements for the case studies examined. 

 

Table 13 - Summarized information on the type of services, sector, country, funding source, 
phase and impact of the FIDIC requirements for the case studies examined 

No. Type of services Sector Country Year 
Funding 
Source 

Phase Impact(*) 

1 Technical Assistance Roads Albania 2011 EIB / WBIF Tender Comp. 

2 
Tendering assistance 
and works supervision 

Water and 
Sanitation 

Bosnia and 
Herzegovina  

2012 
EIB, EU, State 

Budget 
EoI Comp. 

3 
Designs conformity 
report and works 
supervision 

Motorways Bulgaria 2011 IBRD EoI Comp. 

4 
Designs conformity 
report and works 
supervision 

Motorways Bulgaria 2011 IBRD 
Tender 
stage 

Comp. 

5 
Design Review and 
Works Supervision 

Railways Georgia 2011 EBRD EoI Adv. 

6 Works Supervision 
Water 

Infrastructure 
Georgia 2011 EIB Tender Comp. 

7 
Technical Assistance 
and Works 
Supervision 

Wastewater Croatia 2013 EBRD EoI Adv. 

8 Works supervision 
Waste 

Management 
Croatia 2011 EU (IPA funds) Tender Comp. 

9 Works supervision 
Waste 

Management 
Croatia 2012 EU (IPA funds) Tender Comp. 

10 Works supervision Railways Croatia 2011 EU (IPA funds) EoI Adv. 

11 Works supervision Railways Croatia 2011 EU (IPA funds) Tender Adv. 

12 Works Supervision 
Water and 
Sanitation 

Montenegro, 2013 
EU (IPA funds), 

EIB 
EoI Comp. 

13 Technical Assistance Roads 
FYR of 

Macedonia 
2011 

EIB, EBRD and 
EU 

EoI Comp. 

14 Works Supervision 
Water and 
Sanitation 

FYR of 
Macedonia 

2011 EU (IPA funds) EoI Adv. 

15 Works Supervision 
Water and 
Sanitation 

FYR of 
Macedonia 

2012 EU (IPA funds) Tender Comp. 

(Table 13 - Continued) 
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No. Type of services Sector Country Year 
Funding 
Source 

Phase Impact(*) 

No. Type of services Sector Country Year 
Funding 
Source 

Phase Impact(*) 

16 Technical Assistance Roads Romania 2011 EBRD EoI Und. 

17 Works Supervision Roads Romania 2010 
EU, State 

Budget 
Tender Adv. 

18 Works Supervision Motorway Romania 2010 
EU, State 

Budget 
Tender Adv. 

19 Works Supervision Motorway Romania 2011 
EU, State 

Budget 
Tender Adv. 

20 Works Supervision Motorway Serbia 2011 EU (IPA funds) EoI Comp. 

21 Works Supervision Motorway Serbia 201 EU (IPA funds) EoI Adv. 

22 
Design and Works 
Supervision 

Municipal 
social and 
economic 

infrastructure 

Kosovo 2012 EU (IPA funds) EoI Und. 

23 

Detailed Design, 
Tendering Assistance 
and Works 
Supervision 

Water and 
Sanitation 

Kosovo 2012 
KfW, EC, State 

Budget 
EoI Comp. 

24 Works Supervision 
Water and 
Sanitation 

Turkey 2008 
EC and 
National 

Contribution 
EoI Und. 

25 Works Supervision Buildings Turkey 2010 
EU and 
national 

contribution 
EoI Comp. 

26 
Technical Assistance 
and Works 
Supervision 

Water and 
Sanitation 

Turkey 2011 
EU and 
national 

contribution 
EoI Comp. 

27 
Technical Assistance 
and Works 
Supervision 

Water 
Infrastructure 

Turkey 2011 
EU and 
national 

contribution 
EoI Comp. 

28 
Technical Assistance 
and Works 
Supervision 

Solid Waste Turkey 2010 
EU and 
national 

contribution 
EoI Comp. 

29 
Technical Assistance 
and Works 
Supervision 

Water and 
Sanitation 

Turkey 2011 
EU and 
national 

contribution 
EoI Comp. 

30 
Technical Assistance 
and Works 
Supervision 

Solid Waste Turkey 2011 
EU and 
national 

contribution 
EoI Comp. 

31 
Technical Assistance 
and Works 
Supervision 

Water and 
Sanitation 

Turkey 2011 
EU and 
national 

contribution 
EoI Comp. 

32 
Technical Assistance 
and Works 
Supervision 

Water and 
Sanitation 

Turkey 2011 
EU and 
national 

contribution 
EoI Comp. 

33 
Technical Assistance 
and Works 
Supervision 

Water and 
Sanitation 

Turkey 2011 
EU and 
national 

contribution 
EoI Comp. 

34 
Technical Assistance 
and Works 
Supervision 

Water and 
Sanitation 

Turkey 2013 
EU and 
national 

contribution 
EoI Comp. 

35 
Technical Assistance 
and Works 
Supervision 

Water 
Infrastructure 

Turkey 2013 
EU and 
national 

contribution 
EoI Comp. 
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No. Type of services Sector Country Year 
Funding 
Source 

Phase Impact(*) 

36 Works Supervision Buildings Turkey 2013 
EU and 
national 

contribution 
EoI Comp. 

37 
Technical Assistance 
and Works 
Supervision 

Water and 
Sanitation 

Turkey 2010 
EU and 
national 

contribution 
EoI Comp. 

38 
Technical Assistance 
and Works 
Supervision 

Water and 
waste water 

Turkey 2010 
EU and 
national 

contribution 
EoI Comp. 

39 Works Supervision Buildings Turkey 2010 
EU and 
national 

contribution 
EoI Comp. 

40 Works Supervision Metro Ukraine 2012 EBRD EoI Adv. 

(*) Comp. - Compulsory / Adv. - Advantageous / Und. - Undetermined. 

 

The analysis of the summarized information included in Table 13 allows drawing a few additional 

conclusions: 

- None of the four tendering procedures in Romania had compulsory FIDIC requirements. 

- The three procedures in Romania co-funded by the EU and state budget, all carried out as per 

the local regulations and in Romanian language, were the ones who provided a more 

comprehensive detail on what it means to implement a project under conditions similar to FIDIC.  

- Turkey provided the biggest number of case studies, and all but one included compulsory FIDIC 

requirements 

- The three tendering procedures analysed in Croatia concerned the same type of services and 

had the same funding source (IPA), however, the two procedures for environmental 

infrastructures (waste management facilities) included compulsory FIDIC requirements while 

the two phases of the procedure related to transport infrastructures (railways) included solely 

advantageous requirements. 

- All the four case studies with funding from the EBRD included advantageous FIDIC 

requirements. 

 

It is interesting to notice that the difficulty in complying with these types of selection criteria has been 

felt also by companies from other countries besides Portugal. 

The analysis of the clarifications provided by the contracting authorities for the tendering procedures 

related to references no. 21 and 33 from table 13 and table in Annex A show that at least companies 

from Spain and Greece also faced this type of compliance issues towards meeting the FIDIC related 

qualification criteria.  

Besides those, there are several other projects such as the ones corresponding to references no. 33 

and 37 of table 13 and table in Annex A, in which the competitors requested clarifications to confirm if 
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projects carried out according to conditions equivalent, similar or comparable to FIDIC would be 

accepted as compliant with the evaluation criteria. 

Several procurement notices and tender documents stated that contracts carried out in conditions 

considered similar or equivalent to FIDIC would be acceptable to comply the evaluation criteria 

(references no. 5, 6, 7, 8, 9, 10, 11, 15, 17, 18, 19, 21 of table 13), however, only two (corresponding to 

references no. 18 and 19), both related to tendering procedures taking place in Romania, actually 

provided some guidance on what this actually means [CS18] [CS19]: 

“A supervision contract may be considered similar with one carried out according to General FIDIC 

Conditions of Contract when: 

- Supervisor is considered independent or impartial, 

- Supervisor verifies: 

o Quality of the executed works and their conformity with the project and specifications; 

o Conformity with the works programme; 

o Respecting the contractual obligations by the parties; 

- Supervisor certifies the value of the executed works and performs the payments on behalf of 

the Beneficiary; 

- Supervisor issues modifications (technical specifications or others); 

- Supervisor analyses claims from the parties and issues decisions regarding their resolution.”  

The analysis of the case studies shows that the use of restrictive or penalizing criteria concerning 

demanding experience in projects carried out according to FIDIC Conditions of Contract, has been 

employed by distinct financing entities, for distinct types of services, on a wide range of sectors in 

different phases of tendering procedures carried out in different countries, which shows the relevance 

of having a better understanding on the FIDIC types of contracts and their common links to the 

Portuguese national legislation in order to overcome such restrictions. 
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5. Conditions of contract for Engineering Consultancy 

Companies 

5.1. Legal framework for international contracts - short introduction 

It has been mentioned on the previous chapters that one of the challenges that companies face during 

their internationalization process is having to deal with different regulations and/or legislation in force in 

their target countries. 

On an international contract, the law which determines the duties and obligations of the parties can be 

the one the parties find most suitable to rule the contractual relation. It can be selected based on distinct 

possibilities, namely, it can be the law from the country in which: 

- the contract is established; 

- the contract is being implemented; 

- either of the parties have their legal address; 

- the entity providing the financing for the works is established, or 

- other mutually agreed by the parties. 

The laws ruling the contracts are extremely important as they provide for concepts, legal language and 

terminology, legal rules that may clarify eventual gaps, mandatory legal rules and rules of contract 

interpretation. 

A.-V. Jaeger and G.-S. Hök have an interesting position on the subject and state on their book FIDIC-A 

Guide for Practitioners, that “As ignorance of the law is usually no excuse, Contractors, in particular 

those coming from abroad must familiarise themselves with the applicable law, its concepts and 

language. Engineers often believe that they have a “common language”, which consists of drawings. 

However even drawings must be interpreted and understood in their legal context.” (p. 35 of FIDIC-A 

Guide for Practitioners - Chapter 1, Legal Systems, p.1) [25] 

This shows the importance of taking into account the applicable law when enforcing a contract, as the 

legal meaning of the same concepts, language or terminology can vary from country to country, 

depending on the provisions of the local law. 

On the same book, the authors also state that “In the field of international construction the proper law of 

contract may be different from the local law to be applied at the site. Sub-Clause 1.13 of all of the FIDIC 

Books 1999 edition provides that the Contractor shall comply with the Laws, which means that all local 

laws ruling safety and health issues as well as quality issues must be met.” (p. 102 of FIDIC-A Guide 

for Practitioners - Chapter 2.10, Compliance Rules, p.69) [25] 
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5.2. Legal framework for Portuguese engineering consultancy activities 

5.2.1. European Legal Framework 

Public procurement is a key element for the EU economy and concerns the process by which public 

authorities purchase goods, works or services from companies. Public expenditure on goods, works, 

and services by the more than 250 000 public authorities existing in the EU is estimated to represent 

approximately 14% of EU GDP, corresponding to an annual value of nearly €2 trillion. 

Despite the EU advocating open international public procurement markets and being committed to 

granting access to its public procurement markets for certain goods and services, many EU companies 

are experiencing difficulties in getting access to non-EU countries’ public procurement markets as some 

trading partners have adopted protectionist or discriminatory measures against EU companies. For that 

reason, the EU is responding by taking action in several areas to ensure equal treatment and increase 

market opportunities for EU companies. 

The EU is also rethinking its public procurement strategy for public administrations to become more 

efficient, more effective, and more citizen and business-friendly. The measures taken include the 

simplification of procedures and the greater use of electronic tools in public procurement, which also act 

as important tools to help fighting against fraud and corruption. 

Aiming at creating equal opportunities for all businesses across Europe, the EU law has set minimum 

harmonised public procurement rules, which organise the way public authorities and certain public utility 

operators purchase goods, works and services. These rules are transposed into the member states 

national legislation and apply to tenders whose value exceeds a certain threshold. Tenders of lower 

value are carried out according to the member states’ national rules, nevertheless, they also have to 

respect the general principles of EU law. 

The EU directives on public procurement have been designed to achieve a procurement market that is 

competitive, open, and well regulated, and stand on the following principles: 

- Transparency; 

-  equal treatment; 

- open competition, and  

- sound procedural management.  

From 18 April 2016, all the EU countries should have put in place national legislation conforming to the 

three directives on public procurement and concessions adopted in 2014, meaning that they should 

have transposed the following three directives into national law: 

- Directive 2014/24/EU on public procurement 

- Directive 2014/25/EU on procurement by entities operating in the water, energy, transport and 

postal services sectors 

- Directive 2014/23/EU on the award of concession contracts 
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Among others, these new rules aim at simplifying the public procurement procedures and making it 

easier and cheaper for small and medium-sized enterprises (SMEs) to bid for public contracts while 

simultaneously respecting the EU’s principles of transparency and competition. 

Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public 

procurement and repealing Directive 2004/18/EC establishes rules on the procedures for procurement 

by contracting authorities with respect to public contracts as well as design contests, whose value is 

estimated to be not less than the thresholds laid down in its Article 4. Within the meaning of this directive, 

procurement is defined as the acquisition by means of a public contract of works, supplies or services 

by one or more contracting authorities from economic operators chosen by those contracting authorities, 

whether or not the works, supplies or services are intended for a public purpose. [26] 

Directive 2014/25/EU of the European Parliament and of the Council of 26 February 2014 on 

procurement by entities operating in the water, energy, transport and postal services sectors and 

repealing Directive 2004/17/EC establishes rules on the procedures for procurement by contracting 

entities with respect to contracts as well as design contests, whose value is estimated to be not less 

than the thresholds laid down in its Article 15. Within the meaning of this directive, procurement is 

defined as the acquisition by means of a supply, works or service contract of works, supplies or services 

by one or more contracting entities from economic operators chosen by those contracting entities, 

provided that the works, supplies or services are intended for the pursuit of one of the activities referred 

to in its Articles 8 to 14. [27] 

Directive 2014/23/EU of the European Parliament and of the Council of 26 February 2014 on the award 

of concession contracts establishes rules on the procedures for procurement by contracting authorities 

and contracting entities by means of a concession, whose value is estimated to be not less than the 

threshold laid down in its Article 8. [27] 

 

5.2.2. Portuguese legal framework 

The existing regulations in Portugal concerning public procurement result from the transposition of the 

corresponding EU regulations on public procurement. 

Although, as mentioned on the previous chapter, from 18 April 2016 all the EU countries should have 

put in place national legislation conforming to the three directives on public procurement and 

concessions adopted in 2014, the Portuguese public procurement law is still based on the former 

directives, namely: 

- Directive 2004/17/EC of the European Parliament and of the Council of 31 March 2004, 

coordinating the procurement procedures of entities operating in the water, energy, transport 

and postal services sectors; 

- Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004, on the 

coordination of procedures for the award of public works contracts, public supply contracts and 

public service contracts; 
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- Commission Regulation (EU) No 1251/2011of 30 November 2011, amending Directives 

2004/17/EC, 2004/18/EC and 2009/81/EC of the European Parliament and of the Council in 

respect of their application thresholds for the procedures for the awards of contract. 

The most important legal diploma in force in Portugal concerning the Public Procurement is the Public 

Procurement Code (PPC) or Code of Public Contracts (CPC) (“Código dos Contratos Públicos”), which 

was approved by decree-law no. 18/2008, of 29 January, amended by Law no. 59/2008 September 11th, 

decree-law no. 278/2009, October 2nd, law no. 3/2010, April 27th, decree-law no. 131/2010, December 

14th, Law no. 64-B/2011, December 30th and decree-law no. 149/2012, July 12th.  

Adding to the PPC/CPC and related amendments, there is a number of additional legal diplomas - 

decrees-law and ordinances - in force in Portugal related to the public procurement subject: 

- Decree-Law no. 104/2011 of 6 October, that establishes the legal regime for public procurement 

on the fields of defence and security; 

- Ordinance 959/2009, of August  21st, which sets the template for the terms of reference that 

can serve as basis for the contracting procedures on public works (non-compulsory); 

- Ordinance no. 701-A/2008, of 29 July, that establishes the models of the notices foreseen in 

the PPC; 

- Ordinance no. 701-C/2008, of 29 July, that publishes the European Union’s Directives’ 

thresholds; 

- Ordinance no. 701-E/2008, of 29 July, that approves several models of “data blocks” published 

on the internet site dedicated to the public contracts (“Portal dos Contratos Públicos”), as 

foreseen in the PPC; 

- Ordinance no. 701-H/2008, of 29 July, that approves the obligatory contents of the program and 

detailed design referred on points no. 1 and 3 of article 43 of the PPC/CPC 

The Portuguese public procurement is based on the same principles established by the EU regulations, 

which include: 

- the free movement of goods (Article 28 of the EC Treaty); 

- the right of establishment (Article 43); 

- the freedom to provide services (Article 49); 

- non-discrimination and equal treatment, transparency, proportionality and mutual recognition. 

The principles of equal treatment and non-discrimination aim at increasing transparency on the public 

procedures, in order for the market to be opened up to competition and grant equal opportunities to any 

potential tenderers (adapted from [29]). 

 

Prior to the entering in force of the PPC/CPC, the Portuguese legal framework on public procurement 

included several diplomas that set the standard tender documents, terms of reference and 

corresponding annexes and memos, to be adopted in public works contracts: 
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- Ordinance 104/2001, of February 21st. Approves the standard tender documents, the standard 

terms of reference and corresponding annexes and memos, to be adopted in public works 

contracts based on global price or fee-based with the design provided by the beneficiary and in 

public works contracts by percentage. Revokes Ordinance no. 428/95, of May 10th. 

- Ordinance 1075/2005, of October 19th. Amends Ordinance no. 104/2001, of 21 February, which 

approves the standard tender documents, the standard terms of reference and corresponding 

annexes and memos, to be adopted in public works contracts based on global price or fee-

based with the design provided by the beneficiary and in public works contracts by percentage; 

- Ordinance 1465/2002, of November 14th. Amends Ordinance no. 104/2001, of 21 February, 

which approves the standard tender documents, the standard terms of reference and 

corresponding annexes and memos, to be adopted in public works contracts based on global 

price or fee-based with the design provided by the beneficiary and in public works contracts by 

percentage. Revokes Ordinance no. 428/95, of May 10th; 

- Ordinance 3/2002, of January 4th. Amends Ordinance no. 104/2001, of 21 February, which 

approves the standard tender documents, the standard terms of reference and corresponding 

annexes and memos, to be adopted in public works contracts based on global price or fee-

based with the design provided by the beneficiary and in public works contracts by percentage. 

Revokes Ordinance no. 428/95, of May 10th; 

After the entering in force of the PPC/CPC, ordinance 959/2009, of August 21st, set the template for the 

terms of reference that could serve as basis for the contracting procedures on public works, however, 

the diploma is non-compulsory, and each entity is free to use on the terms of reference the templates 

they find most suitable. 

One of the consequences resulting from the liberty of choice given to the different entities in terms of 

selecting/preparing the tender documents they find most suitable for their tendering procedures, is that 

there is little standardization, and each tendering procedure can have completely distinct terms of 

reference, thus making it more difficult to compare with the standardized types of contract by FIDIC. 

The Portuguese regulations on public procurement do not resort to specific and/or standardized 

contractual conditions, meaning that an eventual comparison with the FIDIC Conditions of Contract to 

find common links would have to be done on a project by project basis, which is a non-realistic option. 

In alternative, one of the possibilities that was assessed on this work, concerned trying to find similarities 

between the FIDIC conditions of contract and the Portuguese legal diplomas. 

Because of the vastness of the subject, this comparison was made considering Law nr 31/2009, of July 

3rd, which approves the legal regime that establishes the professional qualifications required for the 

technicians responsible for the preparation and signing of design, works supervision and construction 

management, which is not subject to special legislation, and their duties, and revokes the Decree nr 

73/73, of 28 of February. 
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5.3. International standard forms of contract 

Depending on the law of the country in which is set, a contract can be defined in distinct ways. 

For instance, for the English legal system, “a contract is an agreement which legally binds the parties” 

(p. 38 of FIDIC-A Guide for Practitioners - Chapter 11.1.3 Entering a Contract, p. 4). 

The definition of Contract under article 1101 of the French Civil Code, says that “a contract is an 

agreement by which one or several persons bind themselves, towards one or several others, to transfer 

(e.g. property in the sales of goods), to do (e.g. contract of manufacture/of employment) or not to do 

something. A contract may be synallagmatic (where the contracting parties bind themselves mutually 

towards each other), or unilateral (where one or more persons are bound towards one or several others, 

without any obligation of the latter, e.g. loan, gift) (Art.1102, 1103 Code Civil). (p. 52 of FIDIC-A Guide 

for Practitioners - Chapter 1.3.2.1 Definition of Contract Under French Law, p.18) 

In its turn, for the Romanian law, according to Art.942 Cod civil, “a contract is an agreement between 

two or several persons in order to create or dissolve a legal relationship”. (p. 80 of FIDIC-A Guide for 

Practitioners - Chapter 1.5.2 Definition of Contract Under Romanian Law, p.18) 

As A.-V. Jaeger and G.-S. Hök state on their book “FIDIC-A Guide for Practitioners”, “it is a common 

understanding worldwide that contracts are binding instruments being enforceable at court. The primary 

duty of a court in construing a written contract is to endeavour to discover the intention of the parties 

from the words of the instrument in which the contract is embodied. However, the manner of doing so 

varies from country to country.” (p. 36 of FIDIC-A Guide for Practitioners - Chapter 1, Legal Systems, 

p.2) 

The use of standardized contract forms in the construction industry is becoming increasingly common, 

and several examples that are used at national and international level can be found nowadays: 

- JCT Contract families (Joint Contracts Tribunal), used in the UK; 

- SIA standards (Swiss Society of Engineers and Architects), used in Switzerland; 

- AFNOR Standards (Association Française de Normalisation), used in France ; 

- VOB/B (German Construction Contract Procedures), used in Germany; 

- FIDIC (International Federation of Consulting Engineers), used on a generalized scale on an 

international level; 

- New Engineering Contract (NEC) by the Institution of Civil Engineers (ICE), used also on an 

international level. 

These standardized forms of contract include General Conditions, guide for the preparation of particular 

conditions and model forms. On the case on NEC contracts, they include additional guidance notes, 

flow charts and advisory documents. 

Some of the standard forms have gained increased popularity for being originally published in English. 

To this matter, “great care should be taken when using translated standard forms due to the fact that it 

is quite a challenge to translate legal texts. As legal terms are part of a legal culture it is often the case 
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that no exact translation is available for technical terms” (p. 105 of FIDIC-A Guide for Practitioners - 

Chapter 3.1 Introduction, p.71 [25]). 

To this matter, relying in well-known widely employed standardized elements such as the FIDIC forms 

of contract can be highly beneficial to all the parties involved in the implementation of international 

contracts. 

 

5.4. Analysis and comparison 

At this stage, it has been clearly shown that the lack of prior experience in projects carried out according 

to FIDIC conditions of contract can be penalizing for Portuguese companies seeking to expand to new 

markets. 

In order to determine to which extend the experience in Portugal in projects carried out as per the local 

laws can be matched to experience in FIDIC contracts it is necessary to perform a comparison between 

the relevant Portuguese legal framework applicable to the engineering consultancy sector and the FIDIC 

forms of contract. 

As previously seen on chapter 5.2.2, the Portuguese regulations on public procurement do not provide 

standardized contractual conditions. Thus the best option is to compare the duties of the “Engineer” 

according to the FIDIC Conditions of Contract and the role of the “Works Supervision Director” (Director 

de Fiscalização) according to the Portuguese regulations. 

The duties of the “Works Supervision Director” (Director de Fiscalização) are detailed on Law nr 

31/2009, of July 3rd. 

 

5.4.1. FIDIC Red Book VS FIDIC Yellow Book VS FIDIC MDB Harmonized Edition 

FIDIC has several books, and it would be unfeasible to compare every single one of them with the 

Portuguese law, so the first step was to determine what were the major differences between the most 

commonly employed FIDIC Contract Forms: FIDIC Red Book 1999 [19], Yellow Book 1999 [20] and 

MDB Harmonized Edition 2010 [17]. 

This comparison, which is detailed on the table included in Annex B, focused on the existing clauses, 

without however, reaching a level of detail in which the contents of each clause were thoroughly verified. 

The methodology to compare the three books consisted on evaluating solely if their structure, meaning 

the articles, matched between the different contract forms. 

Annex B translates this comparison, and should be interpreted the following way: the first 3 columns 

include each the list with all the articles of FIDIC Red Book 1999 [19], Yellow Book 1999 [20] and MDB 

Harmonized Edition 2010 [17] respectively. 
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The forth column compares the structure of FIDIC Red Book with the one from the Yellow Book. Clauses 

which don’t match are highlighted in green in columns 1 and 2. On the forth column (“RED VS 

YELLOW”), the mismatches present the result “DIFF” highlighted in red. 

The fifth column (“MDB VS RED”) compares FIDIC Red Book (first column) to the MDB Harmonized 

Edition (third column).  

The sixth column (“MDB VS YELLOW”) compares the FIDIC Yellow Book (second column) to the MDB 

Harmonized Edition (third column). 

The results should be interpreted in a similar way to what was explained for the forth column (“RED VS 

YELLOW”), with the mismatches presenting the result “DIFF” highlighted in red. 

The conclusions in terms of the comparison of these three forms of FIDIC Contracts, is that in general 

they present a similar structure with 20 clauses each. Nevertheless, there are some differences which 

are particularly relevant in terms of the comparison of the Red Book (and MDB Harmonized Edition) 

versus the Yellow Book. 

The MDB Harmonized Edition resulted from the adaptation of the FIDIC Conditions of Contract for 

Construction, 1st Edition 1999, and so, apart from the inclusion of clauses 15.5 “Employer's Entitlement 

to Termination for Convenience” and 15.6 “Corrupt or Fraudulent Practices” on the MDB Edition, all the 

remaining structure is identical on these two types of contract. 

Notwithstanding that fact, there are some slight variations on the wording of the different clauses that 

reflect the particulars of each participating bank, but which don’t introduce major modifications on the 

meaning of the contract form itself. 

For additional information on this matter, the FIDIC website has available a guide with the comparison 

between the Red Book 1999 and the MDB Harmonised Edition 2010 [30], which, despite not being 

complete and exhaustive, lists the major changes that were introduced on the MDB Harmonised Edition 

2010. 

On which concerns the major differences in terms of structure from the FIDIC Red Book towards the 

FIDIC Yellow Book, these take place in clauses and sub clauses 1.9, 4.5, 5 (including all sub clauses) 

and 12 (including all sub clauses), and reflect the fact that on the Red Book, the works are designed by 

the Employer, whereas on the Yellow Book the design is carried out by the Contractor. 

 

5.4.2. FIDIC Conditions of Contract VS Portuguese Legal framework 

Chapter 5.4.1 revealed that apart from slight differences on a limited number of clauses, the general 

alignment of the three analysed FIDIC contract forms is identical. 

Therefore, to perform the comparison between the duties of the “Engineer” according to the FIDIC and 

the role of the “Works Supervision Director” (Director de Fiscalização) according to the provisions of 

Law no 31/2009, of July 3rd, the extracts of the relevant Clauses of FIDIC Red Book 1999 [19] will be 

used. That information is gathered on table 14 below. 
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Table 14 - Comparison between the duties of the “Engineer” according to the FIDIC Red Book 
1999 Conditions of Contract and the role of the “Works Supervision Director” (Director de 

Fiscalização) according to the provisions of Law no 31/2009, of July 3rd  

Conditions of Contract for Construction for 

building and engineering works designed by 

the employer (FIDIC Red Book 1999) 

Law no 31/2009, of July 3rd 

3.1. Engineer’s Duties and Authority 

The Employer shall appoint the Engineer who 

shall carry out the duties assigned to him in the 

Contract. The Engineer's staff shall include 

suitably qualified engineers and other 

professionals who are competent to carry out 

these duties. 

The Engineer shall have no authority to amend 

the Contract. 

The Engineer may exercise the authority 

attributable to the Engineer as specified in or 

necessarily to be implied from the Contract. If the 

Engineer is required to obtain the approval of the 

Employer before exercising a specified authority, 

the requirements shall be as stated in the 

Particular Conditions. The Employer undertakes 

not to impose further constraints on the 

Engineer's authority, except as agreed with the 

Contractor. 

However, whenever the Engineer exercises a 

specified authority for which the Employer's 

approval is required, then (for the purposes of the 

Contract) the Employer shall be deemed to have 

given approval. 

Except as otherwise stated in these Conditions: 

(a) whenever carrying out duties or exercising 

authority, specified in or implied by the Contract, 

the Engineer shall be deemed to act for the 

Employer; 

[…] 

Chapter I, Art.1, clause 2 - The preparation and 

subscription of design and the exercise of the 

duties of construction works supervision and 

construction management can only be carried out 

by technicians who hold the qualifications and 

fulfill the requirements established in this law. 

[…]  

Chapter I, Art. 2, clause 2 - This law is also 

applicable to the supervision of public and private 

works in which it is foreseen the signature of a 

liability statement under the terms of RJUE […] 

[…] 

Chapter I, Art. 3 - Definitions 

For the purposes of the present law the following 

definitions shall apply: 

[…] 

d) "Works Supervision Director" means the 

technician, qualified under the terms of this law, 

who is responsible for verifying the execution of 

the works in accordance with the detailed design 

and, when applicable, the compliance of the 

conditions of the permit or prior notice, as well as 

the compliance with the applicable legal and 

regulatory standards and also the obligations 

foreseen in the Code of Public Contracts, 

concerning public works; 

[…] 
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Conditions of Contract for Construction for 

building and engineering works designed by 

the employer (FIDIC Red Book 1999) 

Law no 31/2009, of July 3rd 

(b) the Engineer has no authority to relieve either 

Party of any duties, obligations or responsibilities 

under the Contract; and 

(c) any approval, check, certificate, consent, 

examination, inspection, instruction, notice, 

proposal, request, test, or similar act by the 

Engineer (including absence of disapproval) shall 

not relieve the Contractor from any responsibility 

he has under the Contract, including 

responsibility for errors, omissions, discrepancies 

and non-compliances. 

3.2. Delegation by the Engineer 

The Engineer may from time to time assign duties 

and delegate authority to assistants, and may 

also revoke such assignment or delegation. 

These assistants may include a resident 

engineer, and/or independent inspectors 

appointed to inspect and/or test items of Plant 

and/or Materials. The assignment, delegation or 

revocation shall be in writing and shall not take 

effect until copies have been received by both 

Parties. However, unless otherwise agreed by 

both Parties, the Engineer shall not delegate the 

authority to determine any matter in accordance 

with Sub-Clause 3.5 [Determinations]. 

Assistants shall be suitably qualified persons, 

who are competent to carry out these duties and 

exercise this authority, and who are fluent in the 

language for communications defined in Sub-

Clause 1.4 [Law and Language]. 

Each assistant, to whom duties have been 

assigned or authority has been delegated, shall 

only be authorised to issue instructions to the 

Contractor to the extent defined by the 

delegation. Any approval, check, certificate, 

g) “Works Supervision Company”, natural or legal 

person who, using qualified technicians under the 

terms of this law, assumes the contractual 

obligation for the supervision of the works; 

[…] 

Chapter I, Art. 4, clause 3 —- The works 

supervision is carried out by architects, 

landscape architects, engineers, technical 

engineers and architecture and engineering 

technical staff with valid registration in a 

professional body or association, when required, 

as well as by a technician with valid qualification 

based on a certificate of professional aptitude 

(CAP) level 4 or technological specialization 

course (CET) that grants a level 4 professional 

qualification in the field of construction 

management. 

[…] 

Section II, Art. 16 - Duties of the Works 

Supervision Director 

1 — The Works Supervision Director has the 

obligation, with technical independence, to: 

a) Ensure the verification of the execution of the 

works in accordance with the detailed design, 

and in compliance with the conditions of the 

permit or admission, according to the 

administrative or public contractual procedure, as 

well as the compliance with the legal and 

regulatory standards in force; 

b) Follow-up the execution of the works with the 

appropriate allocation for the full performance of 

his duties and to supervise the progress of the 

works and the performance of the construction 

manager in the exercise of his duties, issuing the 
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Conditions of Contract for Construction for 

building and engineering works designed by 

the employer (FIDIC Red Book 1999) 

Law no 31/2009, of July 3rd 

consent, examination, inspection, instruction, 

notice, proposal, request, test, or similar act by an 

assistant, in accordance with the delegation, shall 

have the same effect as though the act had been 

an act of the Engineer. However: 

(a) any failure to disapprove any work, Plant or 

Materials shall not constitute approval, and shall 

therefore not prejudice the right of the Engineer 

to reject the work, Plant or Materials; 

(b) if the Contractor questions any determination 

or instruction of an assistant, the Contractor may 

refer the matter to the Engineer, who shall 

promptly confirm, reverse or vary the 

determination or instruction. 

3.3. Instructions of the Engineer 

The Engineer may issue to the Contractor (at any 

time) instructions and additional or modified 

Drawings which may be necessary for the 

execution of the Works and the remedying of any 

defects, all in accordance with the Contract. The 

Contractor shall only take instructions from the 

Engineer, or from an assistant to whom the 

appropriate authority has been delegated under 

this Clause. If an instruction constitutes a 

Variation, Clause 13 [Variations and 

Adjustments] shall apply. 

The Contractor shall comply with the instructions 

given by the Engineer or delegated assistant, on 

any matter related to the Contract. Whenever 

practicable, their instructions shall be given in 

writing. If the Engineer or a delegated assistant: 

(a) gives an oral instruction, 

(b) receives a written confirmation of the 

instruction, from (or on behalf of) the Contractor, 

necessary instructions to comply with the 

provisions of the previous clause; 

c) request, whenever necessary to ensure the 

compliance of the works with the detail design or 

the applicable legal and regulatory standards in 

force, technical assistance from the design 

coordinator, with support from the authors of the 

design, having the obligation to create a record of 

this event and its related circumstances in the 

works log book, as well as the requests for 

technical assistance that have been issued by the 

construction manager; 

d) Immediately notify the Employer and the 

design coordinator of any technical flaw found in 

the design, or the need to modify it for its proper 

execution; 

e) Notify the Employer, as well as, when the law 

so provides, the health and safety coordinator, 

during the execution of the works, concerning 

situations that compromise the safety, quality, 

contractual price and the compliance of the 

deadline foreseen on the public contractual 

procedure or for the conclusion of urban 

operations, whenever he identifies them during 

the execution of the works; 

f) Carry out the remaining duties assigned by the 

Employer and entrusted to him, as long as they 

don’t replace the duties of the construction 

manager or the authors of the design, and don’t 

depend on a permit, qualification or legally 

foreseen license, and are not incompatible with 

the fulfillment of any legal duties to which he is 

subject; 

g) inform, within five working days, the Employer 

and the entity before whom the licensing or prior 
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Conditions of Contract for Construction for 

building and engineering works designed by 

the employer (FIDIC Red Book 1999) 

Law no 31/2009, of July 3rd 

within two working days after giving the 

instruction, and 

(c) does not reply by issuing a written rejection 

and/or instruction within two working days after 

receiving the confirmation, 

then the confirmation shall constitute the written 

instruction of the Engineer or delegated assistant 

(as the case may be). 

3.4. Replacement of the Engineer 

If the Employer intends to replace the Engineer, 

the Employer shall, not less than 42 days before 

the intended date of replacement, give notice to 

the Contractor of the name, address and relevant 

experience of the intended replacement 

Engineer. The Employer shall not replace the 

Engineer with a person against whom the 

Contractor raises reasonable objection by notice 

to the Employer, with supporting particulars. 

3.5. Determinations 

Whenever these Conditions provide that the 

Engineer shall proceed in accordance with this 

Sub-Clause 3.5 to agree or determine any matter, 

the Engineer shall consult with each Party in an 

endeavour to reach agreement. If agreement is 

not achieved, the Engineer shall make a fair 

determination in accordance with the Contract, 

taking due regard of all relevant circumstances. 

The Engineer shall give notice to both Parties of 

each agreement or determination, with 

supporting particulars. Each Party shall give 

effect to each agreement or determination unless 

and until revised under Clause 20 [Claims, 

Disputes and Arbitration]. 

notice procedure has been performed, about the 

termination of his duties as Works Supervision 

Director, for the purposes and procedures set 

forth in the RJUE and in the Code of Public 

Contracts, without prejudice to the duties 

assigned to other entities, in particular in case of 

impossibility; 

h) Fulfill the duties assigned to him by law, 

namely by the RJUE and respective regulatory 

ordinances, as well as by the Code of Public 

Contracts and other legal and regulatory 

standards in force. 

2 - Notwithstanding any legal provision to the 

contrary, cannot carry out the duties of works 

supervision director any person who is part of the 

works contractor staff that has taken 

responsibility for the works execution or any other 

company that has intervention in the execution of 

the works. 

Article 17 - Supervision of public works 

Without prejudice to the provisions of a special 

law, in public works, the performance of the 

functions of director of work supervision, or, when 

it exists, the supervision team leader shall be 

subject to the duties set forth in the Public 

Contracts Code and the duties listed In the 

previous article that are compatible with it. 
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Unsurprisingly, the comparison between the duties of the Engineer according to FIDIC and those of the 

Works Supervision Director according to the Portuguese law are inconclusive. 

In both cases the position shall be occupied by qualified staff competent and qualified to carry out the 

assigned duties. 

Recalling the information included in section 4.4.4 concerning the clarifications provided under the scope 

of one tendering procedure carried out in Romania, it was stated that a supervision contract is 

“considered similar with one carried out according to General FIDIC Conditions of Contract when: 

1. Supervisor is considered independent or impartial, 

2. Supervisor verifies: 

a. Quality of the executed works and their conformity with the project and specifications; 

b. Conformity with the works programme; 

c. Respecting the contractual obligations by the parties; 

3. Supervisor certifies the value of the executed works and performs the payments on behalf of 

the Beneficiary; 

4. Supervisor issues modifications (technical specifications or others); 

5. Supervisor analyses claims from the parties and issues decisions regarding their resolution.”  

(Adapted from [CS18] and [CS19]) 

We can verify that the Works Supervision Director as per the Portuguese law also has the obligation to 

act with technical independence, which can be linked to point 1. 

In addition, the Works Supervision Director also must ensure the verification of the execution of the 

works in accordance with the detailed design (duty linked to point 2.a above), and in compliance with 

the conditions of the permit or admission, according to the administrative or public contractual procedure 

(duty linked to point 2.c above), as well as the compliance with the legal and regulatory standards in 

force; 

Follow-up the execution of the works with the appropriate allocation for the full performance of his duties 

and to supervise the progress of the works (duty linked to point 2.b above)) and the performance of the 

construction manager in the exercise of his duties, issuing the necessary instructions to comply with the 

provisions of the previous clause; 

The duties of the Works Supervision Director as per the Portuguese law don’t seem to contemplate the 

certification of values of performed works and performing the payments (point 3 above), issuing 

modifications or analysing claims. 

Taking this into account it is not possible to establish a direct link between the duties of the Engineer 

according to FIDIC and those of the Works Supervision Director according to the Portuguese Law no. 

31/2009, of July 3rd.  

In any case, it must be stressed that the comparison involved two distinct types of elements, namely 

contracts and laws. 
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It is almost certain that on the works supervision contracts implemented in Portugal, the duties of the 

“works supervision director” have a broader range and may be more easily related to the duties of the 

Engineer according to FIDIC. However, because each contract has its own specific clauses due to the 

lack of tradition in adopting standardized conditions of contract in Portugal, in order to be able to be 

used as references under the “flag” of “equivalent” or “identical” to FIDIC, each project would have to be 

analysed and compared to the FIDIC contracts independently. 

One final note needs to be added to this section: the comparison between the FIDIC Conditions of 

Contract and the Portuguese law was carried out for Law no. 31/2009, of July 3rd. 

Carrying out a further assessment to determine if other laws applicable in Portugal, namely the 

PPC/CPC, can be related somehow to the FIDIC conditions of contract is a possibility that was not 

explored in this work. 
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6. Conclusions 

The international public tendering procedures are in general carried out under a very competitive 

environment. For Portuguese companies to succeed and grow in international markets, they need to be 

able to overcome multiple challenges, including meeting the often highly demanding selection and 

evaluation criteria applied for the international tendering procedures. 

 

On which concerns the first specific objective of this work, the analysis of the 40 case studies related to 

the procurement procedures that included restrictive or penalizing criteria concerning demanding 

experience in projects carried out according to FIDIC Conditions of Contract allowed drawing several 

conclusions: 

1. The restrictive criteria have been employed by distinct financing entities, for distinct types of 

services, on a wide range of sectors in different phases of tendering procedures carried out in 

different countries; 

2. Out of the 40 tendering procedures analysed, 27 included compulsory requirements related to 

FIDIC experience, which represents a rate of 67,5% toward the size of the analysed sample; 

3. It has been observed that the difficulty in complying with these types of selection criteria has 

been felt also by companies from other countries besides Portugal; 

4. The strategies to overcome these restrictions can pass through the following possibilities: 

a. Request for the evaluation committees to accept experience under similar or identical 

conditions to FIDIC; 

b. Request for the evaluation committees to accept experience for projects carried out as 

per local regulations of EU member countries which are driven from the transposition 

of European directives; 

c. Claim that the inclusion of such requirements is discriminatory and prejudicial to fair 

competition, which is a clear violation of the principles for the EU procurement policies 

5. It is also crucial to guarantee that the companies have a better understanding on the 

procurement policies and rules of the different IFIs to allow them to assess if the inclusion of 

such restrictive criteria constitutes or not a violation of their procurement principles. 

 

The second specific objective of this work aimed at establishing the comparison between the duties of 

the “Engineer” according to FIDIC and the duties of the “Works Supervision Director” (Director de 

Fiscalização) as detailed on Law nr 31/2009, of July 3rd. 

The comparison was made, but unfortunately the results were inconclusive, meaning that it was not 

possible to clearly link the two elements.  

Some difficulty was felt in the translation of the Portuguese legal diploma to English language, which is 

in line with the contents of the final paragraphs of section 5.3. This came as a warning for the potential 
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risks of submitting documents with a legal meaning different from the one perceived by the authors of 

the translations.  

The main purpose of carrying out such comparison was to be able to allege that the experience carried 

out in Portugal as per the Portuguese regulations, which results from the transposition of the European 

Directives, could be considered equivalent to the experience on the implementation of FIDIC Contracts. 

It cannot be excluded the possibility that contracts carried in Portugal may be identical or equivalent to 

FIDIC, however, this is an assessment that needed to be made on a case by case basis, and which 

would require the analysis of the full span of contractual documents available for each project in order 

to try to identify similarities between those contracts and the provisions of FIDIC. 

It is not a practical solution to overcome the lack of experience in FIDIC, furthermore because the 

analysis of the case studies included in Annex A showed that not always the evaluation committees are 

receptive to accepting similar or equivalent experience as compliant with the FIDIC requirements, 

nevertheless, for companies that don’t have any experience in FIDIC, it is a possibility that cannot be 

excluded.   

 

As final conclusion, it must be referred that all the proposed subjects were investigated in accordance 

with the methodology detailed in chapter 1.  

The two specific objectives were met, although for the second specific objective the results were not the 

most favourable ones and did not allow drawing a positive conclusion in terms of  the comparison 

between the duties of the “Engineer” according to FIDIC and the duties of the “Works Supervision 

Director” in accordance with Law nr 31/2009, of July 3rd. 

 

6.1. Contribution of this thesis 

By identifying one of the difficulties that Portuguese engineering consultancy companies face when 

applying to international tendering procedures and showing which strategies have been used in the past 

by Portuguese and other international companies to overcome the restrictions imposed on the 

qualification and evaluation criteria with regards to the experience in FIDIC Contracts, it is the author’s 

hope that this thesis will contribute to overcome the FIDIC related challenges in international public 

tendering procedures financed by the major IFIs and MDBs. 

It is also the author’s hope that this thesis will increase the awareness of the Portuguese researchers 

for the FIDIC subject, and for the international procurement procedures which, despite the fierce 

competition, present very interesting business prospects that could be used by Portuguese companies 

in order to gain terrain and visibility on international markets. 
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6.2. Further Studies 

The table included in Annex A made it clear that Portuguese companies are not the only ones facing 

difficulties in complying with the FIDIC requirements which are often included in the qualification and/or 

evaluation criteria for the international public tendering procedures. 

Making an assessment within the Consulting Engineers Associations from the different EU countries 

regarding the real scale of the problem could give solid basis for a more profound assessment of the 

need to determine the similarities between the applicable legislation and regulations in the different 

countries and the FIDIC conditions of contract, and among others could contribute to defining new 

training programs specific to each country aimed at suppressing the lack of knowledge regarding those 

specific conditions of contract. 

Ultimately, the further study and assessment of the applicable regulations in all the EU member states 

and its comparison with the FIDIC Conditions of Contract and other currently employed Conditions of 

Contract could eventually contribute for the establishment of a common framework regarding the 

contractual bindings involving the different parties with active role in the construction industry. 

It would be also interesting to conduct further studies to determine the full extent of this problem, and its 

real impact on the accessibility to public tendering procedures and to carry out further studies to evaluate 

in more detail numbers concerning the participation of Portuguese Companies in international tendering 

procedures financed by Development and Cooperation programmes, IFI’s and other entities. 

 Determining the level of awareness of Portuguese Companies to those procedures could allow 

developing action plans to increase their competitiveness, thus positively contributing for an eventual 

improvement of the exporting ratio of those companies for the Portuguese Economy. 

As final note, the international procurement is a vast and complex world, with multiple entities involved 

on various levels. There are numerous possibilities in terms of this subject alone: determining how many 

Portuguese entities are publishing procurement notices for international tendering procedures, their 

range towards the whole universe of business possibilities, and assessing potential improvements 

driven from the possibility of merging the efforts of all those entities into a single one, better organized 

and with a higher capacity to operate and assist Portuguese companies throughout their 

internationalization process. 
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Annex A - Examples of Public Tendering Procedures financed by different IFIs requiring experience in projects carried out according to FIDIC 
Conditions of Contract 

 

No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

1 Consulting Services 
for Technical 
Assistance to 
PIT/ARA (Projects 
Implementation 
Team / Albanian 
Road Authority 
[CS01] 

n.a. May 2011 Albania European 
Investment 
Bank (EIB) / 
Western 
Balkans 
Investment 
Framework 
(WBIF) 

Tender 
stage 

ToR, Section III. QUALIFICATIONS, point (c) Specific 
Professional Experience: 

“Experience in procurement practice and technical 
advisory services in highway feasibility, design, 
construction and in depth knowledge of FIDIC 
Conditions of Contract” 

Impact: Compulsory 

2 Federation of 
Bosnia and 
Herzegovina Water 
and Sanitation 
Project - Tendering 
assistance and 
supervision of 
works (EIB) [CS02] 

05-3-25/4-
651-21/12 

August 
2012 

Bosnia 
and 
Herzegovi
na  

EIB, EU and 
municipal 
budget 

Pre-
qualification 

Pre-qualification Criteria. 3) 1. The candidate should 
have successfully completed at least 2 service contracts 
in the last 6 years prior to the submission deadline of 
this application [...]: 

e) for/including construction supervision for any 
kind of construction which is governed by FIDIC 
contract conditions including both Red and Yellow 
Books. 

Impact: Compulsory 

3 “Designs conformity 
report and 
supervision of 
works for 
construction of 3,4 
km Maritsa 
motorway section” 
[CS03] 

Loan 
No.4854-
BUL 

February 
2011 

Bulgaria International 
Bank for 
Reconstruction 
and 
Development 
(IBRD) 

Expression 
of Interest 

[...] Interested consultants must have the following 
minimum qualifications: 

The Consultant should have: 

- At least two (2) successful contracts of a comparable 
scale and nature (supervision of roads construction 
works under FIDIC contract) completed during the 
last five (5) years; 

Impact: Compulsory 
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No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

4 “Designs conformity 
report and 
supervision of 
works for 
construction of 3,4 
km Maritsa 
motorway section” 
[CS04] 

Loan 
No.4854-
BUL 

March 
2011 

Bulgaria International 
Bank for 
Reconstruction 
and 
Development 
(IBRD) 

Tender 
stage 

ToR, Section 5. Qualifications and Experience of the 
Consultant 

A. Qualification Requirements 

[...] The Consultant shall prove that it has the financial 
and technical capability necessary to perform the 
contract and that meet the minimum qualification criteria 
specified below: 

6. At least two (2) successful contracts of a comparable 
scale and nature (supervision of roads construction 
works under FIDIC contract) completed during the last 
five (5) years. 

[...] 

B. Staffing Requirements 

1. Team Leader 

The Team Leader shall have [...], experience in 
construction and construction supervision under 
FIDIC conditions, at least two (2) successful contracts 
of a comparable scale and nature (supervision of 
roads construction works FIDIC conditions) 
completed during the last five (5) years 

2. Resident Engineer 

The Resident Engineer shall have [...], experience in 
construction and construction supervision under 
FIDIC requirements, at least two (2) successful 
contracts of a comparable scale and nature 
(supervision of roads construction works FIDIC 
conditions) completed during the last five (5) years. 

3. Deputy Resident Engineer 

The Deputy Resident Engineer shall have experience 
in construction and construction supervision under 
FIDIC requirements, at least one (1) successful 
contract of a comparable scale and nature (supervision 
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No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

of roads construction works FIDIC conditions) 
completed during the last three (3) years. 

4. Expert / Structures 

He/ she shall have [...], experience in construction 
and construction supervision under FIDIC 
requirements, at least two (2) successful contracts of a 
comparable scale and nature (supervision of roads 
construction works FIDIC conditions) completed 
during the last five (5) years. 

Impact: Compulsory 

5 Georgian Railway 
Modernization 
Project [CS05] 

n.a. March 
2011 

Georgia European Bank 
for 
Reconstruction 
and 
Development 
(EBRD) 

Expression 
of Interest 

[...]In order to determine the capability and experience of 
consulting firms seeking to be shortlisted, the 
information submitted shall include the following: 

[...] 2. Details of experience or similar assignments 
undertaken in the last five years for tunnels, rail track, 
railway bridges, signalling, blocking, centralization 
facilities, buildings in accordance with the FIDIC 
Yellow Book (or similar) conditions of contract [...] 

3. Value of construction contracts supervised under 
FIDIC Yellow Book (or similar) conditions of contract 
[...] 

Impact: Advantageous 

6 Water Infrastructure 
Modernization 
Project (WIMP) - 
Supervision of 
Water Supply 
Systems’ 
Rehabilitation 
Works [CS06] 

EIB/WIMP/
C/QCBS/01 

Septembe
r 2011 

Georgia European 
Investment 
Bank (EIB) 

Tender 
stage 

ToR, chapter 7.2. General Nature of Team 

Supervisory staff shall have, in addition, experience in 
construction management and supervision under a 
FIDIC contract environment or similar conditions of 
contract. 

ToR, chapter 7.3. Key Experts, 1. Team Leader 
(Engineer), Mandatory Requirements: 

• The Team leader shall have had a minimum of five 
years as FIDIC Engineer or FIDIC Contractor’s 
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No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

Representative in works contracts using a FIDIC model 
outside of his country of origin 

• The Team leader shall have had a minimum of three 
years as FIDIC Engineer or Contractor’s 
Representative in works contracts which included 
sewer or water main infrastructure installation or 
replacement wherein works were performed 
simultaneously in more than three towns. 

ToR, chapter 7.3. Key Experts, 3. Deputy Team Leader, 
Mandatory Requirements 

• The Deputy Team Leader shall have had a minimum of 
five years as FIDIC Engineer or FIDIC Contractor’s 
Representative in works contracts using a FIDIC model 
outside of his country of residence. 

• The Deputy Team Leader shall have had a minimum 
of three years as FIDIC Engineer or Contractor’s 
Representative in works contracts which included 
sewer or water main infrastructure installation or 
replacement wherein works were performed 
simultaneously in more than three towns. 

Impact: Compulsory 

7 North Western 
Regional 
Wastewater Project 
-Project 
Implementation 
Support and 
Construction 
Supervision [CS07] 

7014-EOI-
39990 

February 
2013 

Croatia European Bank 
for 
Reconstruction 
and 
Development 
(EBRD) 

Expression 
of Interest 

- Relevant Staff CVs: 

[...] - A Team leader engineer with not less than 
participation in at least 5 similar projects, with minimum 
of 7 years of specific experience on FIDIC/IFI (Supply 
& Install) or similar financed contracts 

Impact: Advantageous 

8 Works supervision 
services for the 
project County 

EuropeAid/
129282/D/S
ER/HR 

October 
2011 

Croatia EU (IPA funds) Tender 
stage 

ToR, Chapter 6.1.1. Key Experts 

Key Expert 1: Team Leader 

Qualification and skills 
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No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

Waste 
Management 
Centre Kaštijun, 
County of Istria, 
Croatia [CS08] 

[...] Additional formal training in FIDIC or other 
similar national conditions of Member States 
contracts is considered as advantage; 

Specific Professional Experience 

[...] Experience in supervising according to the 
FIDIC Conditions of Contract or any other similar 
national ruleson one (1) completed Project in last 
five (5) years; 

[...] Experience in supervising according to the 
FIDIC Conditions of Contract or for Plant & 
Design-Build (First Ed. 1999) on one (1) completed 
Project will be considered as advantage; 

Key Expert 2: Supervisor’s Representative 

Qualification and skills: 

[...] Additional formal training in FIDIC or other 
similar national conditions of Member States 
contracts is considered as advantage; 

Specific Professional Experience: 

[...] Experience in supervising according to the 
FIDIC Conditions of Contract on at least one (1) 
completed Project in last five (5) years will be 
considered as advantage; 

Key Expert 3: Electrical Engineering Expert 

Qualification and skills: 

[...] Additional formal training in FIDIC or other 
similar national conditions of Member States 
contracts is considered as advantage; 

Key Expert 4: Mechanical Engineering Expert 

Qualification and skills: 
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No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

[...] Additional formal training in FIDIC or other 
similar national conditions of Member States 
contracts is considered as advantage; 

Impact: Compulsory  

9 Works supervision 
for construction of 
County Waste 
Management 
Centre Marišćina in 
Primorsko-
Goranska County, 
Republic of Croatia 
[CS09] 

EuropeAid/
130888/D/S
ER/HR 

July 2012 Croatia EU (IPA funds) Tender 
stage 

ToR, Chapter 6.1.1. Key Experts 

Key Expert 1: Team Leader 

Specific Professional Experience 

[...] Experience in supervising according to FIDIC 
Conditions of Contract (First Ed, 1999) on at least 
one (1) completed Project during the last five (5) 
years; 

Key Expert 2: Supervising Engineer 

Specific Professional Experience: 

[...]Experience in supervising according to the 
FIDIC Conditions of Contract on one (1) completed 
project during the last five (5) years will be 
considered as advantage; 

Key Expert 3: Electrical Engineer 

Qualification and skills: 

[...] Additional formal training in FIDIC or similar 
international or national conditions of Member 
States contracts is considered as advantage; 

Key Expert 4: Mechanical Engineer 

Qualification and skills: 

[...] Additional formal training in FIDIC or similar 
international or national conditions of Member 
States contracts is considered as advantage; 

Impact: Compulsory  
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No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

10 Okučani to Novska 
railway 
rehabilitation and 
upgrading works 
supervision [CS10] 

EuropeAid/
129995/D/S
ER/HR 

June 
2011 

Croatia EU (IPA funds) Expression 
of Interest 

Selection and award criteria, art. 21.2) Professional 
capacity of candidate: 

(a) at least 20 staff members currently work for the 
applicant in the field of supervision of civil and electrical 
works under FIDIC conditions of contract or any 
similar national or international conditions; [...] 

Impact: Advantageous 

11 Okučani to Novska 
railway 
rehabilitation and 
upgrading works 
supervision [CS11] 

EuropeAid/
129995/D/S
ER/HR 

Novembe
r 2011 

Croatia EU (IPA funds) Tender 
stage 

ToR, Chapter 6.1.1. Key Experts 

Key Expert 1: Team Leader 

Specific Professional Experience 

[...](c) Experience in supervision of works under 
FIDIC or similar national or international 
conditions of contract; 

Key expert 2:  Resident Civil and Track Engineer 

Specific Professional Experience: 

[...](c) Experience in supervision of works under 
FIDIC or similar national or international 
conditions of contract; 

Key expert 3:  Resident Signalling and 
Telecommunications Engineer 

Specific Professional Experience: 

[...](c) Experience in supervision of works under 
FIDIC or similar national or international 
conditions of contract; 

Impact: Advantageous 

12 Supervision of 
Works for WWTP 
Design and Build 
and Main Collector 
works contracts in 

n.a. March 
2013 

Monteneg
ro, 

EU (IPA funds), 
European 
Investment 
Bank (EIB) 

Expression 
of Interest 

d) Technical Capacity - contracts references [...] 

d.3) Supervision as Engineer of 1 FIDIC Yellow Book 
contract relevant to the realization of WWTP in the 5 
years prior to the submission deadline. 
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No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

the Municipality of 
Pljevlja [CS12] 

Impact: Compulsory 

13 Technical 
Assistance for the 
implementation of 
road Projects along 
Corridor X In FYR 
of Macedonia– 
Section 
DemirKapija–
Smokvica [CS13] 

01EIB/10 March 
2011 

FYR of 
Macedoni
a 

EIB and EBRD 
and EU Grant 
funds 

Expression 
of Interest 

The consultant should have previous experience in 
some of the following fields: 

[...] — Preparation of tender documents and contract 
administration of FIDIC based infrastructural 
construction contracts. 

Impact: Compulsory 

14 Works supervision 
for the investment 
project for waste 
water collection and 
treatment in Prilep 
[CS14] 

EuropeAid/
130913/D/S
ER/MK 

May 2011 FYR of 
Macedoni
a 

EU (IPA funds) Expression 
of Interest 

Selection and award criteria 

21.3) Technical capacity of candidate: 

1. The candidate shall have successfully completed at 
least 2 projects covered by individual contracts with a 
value of at least 600 000 EUR. [...], governed by the 
FIDIC 1999 Conditions of Contract (Yellow Book) 
contract conditions, or governed by the PRAG, or by 
the national procurement rules of the EU Member 
States, or by the national procurement rules of the 
Member States of the European Economic Area 

and 

the candidate shall have successfully completed at least 
2 projects covered by individual contracts with a value of 
at least 400 000 EUR [...], governed by the FIDIC 1999 
Conditions of Contract (Red Book) contract 
conditions, or governed by the PRAG, or by the national 
procurement rules of the EU Member States, or by the 
national procurement rules of the Member States of the 
European Economic Area.  

or 
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No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

the candidate shall have successfully completed at least 
2 projects covered by individual contracts with a value of 
at least 1 000 000 EUR [...], governed by the FIDIC 
1999 Conditions of Contract (Yellow Book)[...] and 
FIDIC 1999 Conditions of Contract (Red Book), or 
governed by the PRAG, or by the national procurement 
rules of the EU Member States, or by the national 
procurement rules of the Member States of the 
European Economic Area.  

Impact: Advantageous 

15 Works supervision 
for the investment 
project for waste 
water collection and 
treatment in Prilep 
[CS15] 

EuropeAid/
130913/D/S
ER/MK 

February 
2012 

FYR of 
Macedoni
a 

EU (IPA funds) Tender 
stage 

ToR, Chapter 6.1.1. Key Experts 

Key Expert 1: Team Leader 

Specific Professional Experience 

[...]Minimum 5 years of experience in supervision 
of waste water treatment plant and sewerage 
network construction contracts under both FIDIC 
Red and Yellow book Conditions of Contract (or 
equivalent) with at least one contract that included 
construction of a waste water treatment plant with a 
minimum of 95,000 PE; 

Key expert 2: Resident Engineer 1 for Sewerage 
Contract 

Specific Professional Experience: 

[...]Experience as Resident Engineer under FIDIC 
Red Book Conditions of Contract, at least two 
successfully completed projects for supervision of 
urban sewerage network construction with a length 
of at least 20 km; 

Minimum 4 years of experience as a supervising 
engineer under FIDIC Conditions of Contract in 
sewerage network construction(s); 

Key expert 3: Resident Engineer 2 for WWTP Contract 
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Specific Professional Experience: 

Experience as Resident Engineer under FIDIC 
Yellow book Conditions of Contract, at least two 
successfully completed projects for supervision of 
construction of WWTP with minimum 95,000 PE.  

Minimum 4 years of experience as a supervising 
engineer under FIDIC Yellow book Conditions of 
Contract in construction of waste water treatment 
plant(s). 

Impact: Compulsory 

16 Medias Transport 
Project - Urban 
Road Sector 
Investment and 
Associated 
Performance-based 
Road Maintenance 
Contracting [CS16] 

Procureme
nt ref: 
31947 

Project 
number: 
42422 

March 
2011 

Romania European Bank 
for 
Reconstruction 
and 
Development 
(EBRD) 

Expression 
of Interest 

Eligibility: 

Consultant Profile: 

The Consultant should be a firm or a consortium of firms 
with substantive experience and knowledge in: 

(i) Project Management.[...] The Consultant’s expert 
should have experience in Project Management and 
administration of FIDIC Conditions of Contract and 
PMMR. (iii)Procurement [...]The Consultant’s expert 
shall hold a university degree with at least 5 years of 
relevant experience in their fields of activities, good 
knowledge of IFI tender documents, FIDIC Conditions 
of contract and fluent in English. 

Impact: Undetermined 

17 Supervision of the 
rehabilitation of 
DN6 Alexandria-
Craiova km 
90+190-km 
222+183 

 

n.a. October 
2010 

Romania Non-
reimbursable 
EU Funds 
(FEDR), State 
Budget 

Tender 
stage 

ToR, Chapter 5.4.1. Information Regarding Technical 
Capacity 

The tenderer must prove that he has finished in the last 
5 years at least 1 contract for the supervision of works of 
construction and/or rehabilitation and/or modernization 
and/or expansion of national roads and/or expressways 
and/or motorways in which the tenderer’s participation in 
the contract was at least 5.000.000 RON excluding VAT, 
and the construction contract for which the supervision 
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(Supervizare 
Reabilitare DN6 
Alexandria-Craiova 
km 90+190-km 
222+183) 

 

[CS17] 

services were provided was executed according to 
FIDIC Yellow/Red Book Conditions of Contract or 
Similar Conditions 

OR 

The tenderer must prove that he has finished in the last 
5 years a maximum of 3 contracts for the supervision of 
works of construction and/or rehabilitation and/or 
modernization and/or expansion of national roads and/or 
expressways and/or motorways in which the tenderer’s 
cumulative participation in the 3 contracts was at least 
11.000.000 RON excluding VAT, and the construction 
contracts for which the supervision services were 
provided was executed according to FIDIC Yellow/Red 
Book Conditions of Contract or Similar Conditions 

 

ToR, Chapter 5.4.2. Information regarding professional 
capacity 

1. Project Coordinator – Team Leader 

Specific Professional Experience: 

[...]At least 2 (two) years of professional experience 
in supervision of works of construction and/or 
rehabilitation and/or modernization and/or expansion 
of national roads and/or expressways and/or 
motorways executed according to FIDIC 
Yellow/Red Book Conditions of Contract or 
Similar Conditions. 

Professional experience in works supervision 
activities in the quality of Team Leader / contract 
coordinator / FIDIC Engineer or similar positions 
which are: Project Director/Project Manager or 
Deputy Project Director/Deputy Project Manager for 
a contract of construction and/or rehabilitation and/or 
modernization and/or expansion of national roads 
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and/or expressways and/or motorways with a total 
cost of the supervised works of at least 105.000.000 
RON excluding VAT. 

3. Quantity Engineer 

Specific Professional Experience: 

[...] At least 2 (two) years of professional experience 
in supervision of works of construction and/or 
rehabilitation and/or modernization and/or expansion 
of national roads and/or expressways and/or 
motorways executed according to FIDIC 
Yellow/Red Book Conditions of Contract or 
Similar Conditions. 

Impact: Advantageous 

18 Works supervision 
of the Deva-Orastie 
ring-road to 
motorway 
standards 

 

(Supervizarea 
lucrarilor pentru 
varianta de ocolire 
Deva - Orastie la 
standard de 
autostrada) 

 

[CS18] 

n.a. Decembe
r 2010 

Romania Non-
reimbursable 
EU Funds, 
State Budget 

Tender 
stage 

ToR, Chapter 5.4.1. Information Regarding Technical 
Capacity 

The tenderer must prove that he has finished in the last 
5 years at least 1 contract/project for the supervision of 
works of construction and/or rehabilitation and/or 
modernization and/or expansion of national 
roads/expressways/motorways in which the tenderer’s 
participation in the contract was at least 3.000.000 
EURO excluding VAT, and the construction contract for 
which the supervision services were provided was 
executed according to FIDIC Yellow/Red Book 
Conditions of Contract. 

OR 

The tenderer must prove that he has finished in the last 
5 years a maximum of 3 contracts/projects for the 
supervision of works of construction and/or rehabilitation 
and/or modernization and/or expansion of national 
roads/expressways/motorways in which the tenderer’s 
participation in the 3 contracts was at least 5.000.000 
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EURO excluding VAT, and the construction contracts for 
which the supervision services were provided was 
executed according to FIDIC Yellow/Red Book 
Conditions of Contract. 

ToR, Chapter 5.4.2. Information regarding professional 
capacity 

I. Project Manager 

Specific Professional Experience: 

[...]Three (3) years of professional experience in 
supervision of works of rehabilitation/construction of 
national roads / expressways / motorways 
according to FIDIC Conditions of Contract in the 
quality of Project Manager / Project Director. 

Professional experience in supervision in the quality 
of FIDIC Engineer in one (1) project for 
rehabilitation/construction of national roads / 
expressways / motorways in which the total cost of 
the works was at least 50 million EURO excluding 
VAT. 

II. Senior Resident Engineer 

Specific Professional Experience: 

[...] Three (3) years of professional experience in 
supervision of works of rehabilitation/construction of 
national roads / expressways / motorways 
according to FIDIC Conditions of Contract. 

III. Resident Engineer 

Specific Professional Experience: 

[...] Three (3) years of professional experience in 
supervision of works of rehabilitation/construction of 
national roads / expressways / motorways 
according to FIDIC Conditions of 
Contract/Conditions similar to FIDIC. 
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Relevant qualification criteria & impact for the 

procedure evaluation 

V. Senior Quantity Engineer 

Specific Professional Experience: 

[...] Three (3) years of professional experience in 
supervision of works of rehabilitation/construction of 
national roads / expressways / motorways 
according to FIDIC Conditions of Contract. 

 

Amendment no. 2 to the tender documents for the 
project “Works supervision of the Deva-Orastie ring-
road to motorway standards”: 

 

ToR, Chapter 5.4.1. Information Regarding Technical 
Capacity 

The tenderer must prove that he has finished in the last 
5 years at least 1 contract/project for the supervision of 
works of construction and/or rehabilitation and/or 
modernization and/or expansion of national 
roads/expressways/motorways in which the tenderer’s 
participation in the contract was at least 3.000.000 
EURO excluding VAT, and the construction contract for 
which the supervision services were provided was 
executed according to FIDIC Yellow/Red Book 
Conditions of Contract/Conditions similar to 
FIDIC***. 

OR 

The tenderer must prove that he has finished in the last 
5 years a maximum of 3 contracts/projects for the 
supervision of works of construction and/or rehabilitation 
and/or modernization and/or expansion of national 
roads/expressways/motorways in which the tenderer’s 
participation in the 3 contracts was at least 5.000.000 
EURO excluding VAT, and the construction contracts for 
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which the supervision services were provided was 
executed according to FIDIC Yellow/Red Book 
Conditions of Contract/Conditions similar to 
FIDIC***. 

ToR, Chapter 5.4.2. Information regarding professional 
capacity 

I. Project Manager 

Specific Professional Experience: 

[...] Three (3) years of professional experience in 
supervision of works of rehabilitation/construction of 
national roads / expressways / motorways 
according to FIDIC Conditions of 
Contract/Conditions similar to FIDIC*** in the 
quality of Project Manager / Project Director. 

Professional experience in supervision in the quality 
of FIDIC Engineer in one (1) project for 
rehabilitation/construction of national roads / 
expressways / motorways in which the total cost of 
the works was at least 50 million EURO excluding 
VAT. 

II. Senior Resident Engineer 

Specific Professional Experience: 

[...] Three (3) years of professional experience in 
supervision of works of rehabilitation/construction of 
national roads / expressways / motorways 
according to FIDIC Conditions of 
Contract/Conditions similar to FIDIC***. 

V. Senior Quantity Engineer 

Specific Professional Experience: 

[...] Three (3) years of professional experience in 
supervision of works of rehabilitation/construction of 
national roads / expressways / motorways 
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according to FIDIC Conditions of 
Contract/Conditions similar to FIDIC***. 

*** A supervision contract may be considered 
similar with one carried out according to General 
FIDIC Conditions of Contract when: 

- Supervisor is considered independent or 
impartial, 

- Supervisor verifies: 

o Quality of the executed works and 
their conformity with the project and 
specifications; 

o Conformity with the works 
programme; 

o Respecting the contractual 
obligations by the parties; 

- Supervisor certifies the value of the 
executed works and performs the payments 
on behalf of the Beneficiary; 

- Supervisor issues modifications (technical 
specifications or others); 

- Supervisor analyses claims from the parties 
and issues decisions regarding their 
resolution. 

Impact: Advantageous 

19 Supervision of the 
Lugoj-Deva 
motorway Lot 1 

 

(Supervizare 
autostrada Lugoj – 
Deva Lot 1) 

n.a. May 2011 Romania Non-
reimbursable 
EU Funds, 
Transports 
Cohesion 
Funds and 

Tender 
stage 

ToR, Chapter 5.4.1. Information Regarding Technical 
Capacity 

The tenderer must prove that he has finished in the last 
5 years at least 1 contract/project for the supervision of 
works of construction and/or rehabilitation and/or 
modernization and/or expansion of national 
roads/expressways/motorways in which the tenderer’s 
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[CS19] 

Romanian 
Government 

participation in the contract was at least 17.000.000 
RON excluding VAT, and the construction contract for 
which the supervision services were provided was 
executed according to FIDIC Yellow/Red 
Book/Conditions Similar to FIDIC***. 

OR 

The tenderer must prove that he has finished in the last 
5 years at least 1 contract/project of supervision of new 
construction of national roads/expressways/motorways 
with at least 18 KM and the construction contracts for 
which the supervision services were provided was 
executed according to FIDIC Yellow/Red 
Book/Conditions Similar to FIDIC***. 

OR 

The tenderer must prove that he has finished in the last 
5 years a maximum of 2contracts/projects for the 
supervision of works of construction and/or rehabilitation 
and/or modernization and/or expansion of national 
roads/expressways/motorways in which the tenderer’s 
participation in the 2 contracts was at least 24.400.000 
RON excluding VAT, and the construction contracts for 
which the supervision services were provided was 
executed according to FIDIC Yellow/Red 
Book/Conditions Similar to FIDIC***. 

OR 

The tenderer must prove that he has finished in the last 
5 years a maximum of 2contracts/projects of supervision 
of new construction of national 
roads/expressways/motorways with at least 27 KM and 
the construction contracts for which the supervision 
services were provided was executed according to 
FIDIC Yellow/Red Book/Conditions Similar to 
FIDIC***. 
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ToR, Chapter 5.4.2. Information regarding professional 
capacity 

I. Senior Resident Engineer 

Specific Professional Experience: 

[...]At least five (5) years of professional experience 
in supervision and/or execution of works of new 
construction / rehabilitation/ modernization / 
expansion of national roads / expressways / 
motorways according to FIDIC Conditions of 
Contract / Conditions Similar to FIDIC*** in the 
quality of Senior Resident Engineer / Resident 
Engineer. 

Professional experience in supervision of 
construction works in the quality of FIDIC Engineer 
in one (1) project for new construction / rehabilitation 
/ modernization / expansion of national roads / 
expressways / motorways in which the total cost of 
the works was at least 290.000.000 RON excluding 
VAT. 

IV. Senior Quantity Engineer 

Specific Professional Experience: 

[...]Professional experience in supervision in the 
quality of Senior Quantity Engineer / Quantity 
Engineer for a project / contract of new construction / 
rehabilitation / modernization / expansion of roads / 
motorways according to FIDIC Conditions of 
Contract/Conditions similar to FIDIC*** in which 
the total cost of the works was at least 210.000.000 
RON excluding VAT. 
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*** A supervision contract may be considered 
similar with one carried out according to General 
FIDIC Conditions of Contract when: 

- Supervisor is considered independent or 
impartial, 

- Supervisor verifies: 

o Quality of the executed works and 
their conformity with the project and 
specifications; 

o Conformity with the works 
programme; 

o Respecting the contractual 
obligations by the parties; 

- Supervisor certifies the value of the 
executed works and performs the payments 
on behalf of the Beneficiary; 

- Supervisor issues modifications (technical 
specifications or others); 

- Supervisor analyses claims from the parties 
and issues decisions regarding their 
resolution. 

Impact: Advantageous 

20 Supervision of 
construction works 
of corridor X, 
E75motorway — 
roads, bridges and 
interchanges from 
Grdelica to Vladicin 
Han [CS20] 

EuropeAid/
130239/C/S
ER/RS 

Decembe
r 2011 

Serbia EU (IPA funds) Expression 
of Interest 

Section 21.3) Technical capacity of candidate: 

The candidate has carried out (final report approved) in 
the past 3 years (starting on 1.1.2008) at least 
2supervision projects (independent site supervision for 
the employer with the candidate's proportion greater 
than1 600 000 EUR in each project) for 
construction/reconstruction of motorways with a 
minimum length of 20 km; at least 1 of the 2 projects 
under FIDIC Red/Yellow Book; and at least 1 of the 2 
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projects containing a road bridge with a length of 300 m 
with a main span of at least 25 m long. 

Impact: Compulsory 

21 Supervision of 
construction works 
of corridor X, E75 
motorway — 
Predejane and 
Manajle tunnels 
[CS21] and [CS22] 

EuropeAid/
130238/C/S
ER/RS 

Novembe
r 2011 

Serbia EU (IPA funds) Expression 
of Interest 

Section 21.3) Technical capacity of candidate: 

1. The candidate has carried out [...] in the past 3 years 
[...] at least 2supervision projects (independent site 
supervision for the employer with the candidate's 
proportion greater than1 550 000 EUR in each project) 
for construction/reconstruction of tunnels with a 
minimum length of 500 m; at least 1 of the 2 projects 
under FIDIC Red/Yellow Book; and at least 1 of the 2 
projects with tunnel(s) constructed according to NATM. 

 

Contracting Authority’s Clarifications No. 1 

Supervision of Construction Works of Corridor X, E75 
Motorway –Predejane and Manajle tunnels: 

Question: 

Our question regarding the aforementioned project is 
about the Selection Criteria (page3 of the Procurement 
Notice, point 21.3.1.)where it is said that “the candidate 
has carried out (…) at least 2 supervision projects (…) 
for construction /reconstruction of tunnels with a 
minimum length of 500 m; at least 1 of the 2 projects 
under FIDIC Red/Yellow Book [conditions].” 

Our company has a certificate issued by the Spanish 
Association of Engineering, Consulting and 
Technological Services Companies, which states 
that all our works are carried out under conditions 
comparable to FIDIC conditions. We would like to 
confirm that this certificate would be accepted for the 
Expression of Interest of the aforementioned project, 
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since it certifies that our work conditions are the same 
as FIDIC conditions. 

Answer: 

Please be informed that tunnel supervision projects 
executed under similar/comparable conditions of 
contract as FIDIC Red/Yellow Book (in accordance 
to respective national requirements) will be 
acceptable. 

The Contracting Authority reserves the right to assess 
the conformity of the supporting documents / certificates 
during the evaluation procedure. 

Impact: Advantageous 

22 Design and 
supervision of 
municipal social 
and economic 
infrastructure — 
phase VII [CS23] 

EuropeAid/
132395/C/S
ER/XK 

May 2012 Kosovo EU (IPA funds) Expression 
of Interest 

Section 21.3) Technical capacity of candidate: 

1. the candidate has successfully completed during the 
last 3 years [...] at least 2 projects covering the following 
fields of specialisation: 

[...] — supervising of construction projects in a discipline 
such as buildings, roads, water, sewerage, sports and 
environment according to the PRAG or FIDIC contract 
procedures. 

Impact: Undetermined 

23 Municipal Water 
Supply and 
Sewage Disposal in 
Prishtina, Phase III 
(Kosovo) - 
Consulting Services 
for the Preparation 
of Detailed Design 
and Tendering, 
Assistance to PEA 
in Tendering and 

n.a. Septembe
r 2012 

Kosovo German 
Financial 
Cooperation 
(KfW 
Development 
Bank, the 
European 
Commission, 
the Republic of 
Kosovo and the 

Expression 
of Interest 

7. The prequalification document in English language 
shall have the following structure and content and shall 
be presented in the same sequence as shown below: 

[...] (iv) List of project references carry out as Annex 1 
covering the period between1997 and 2011 and strictly 
related to the envisaged services (in total maximum15 
references and at least 3 references of each partner). 
References shall show the particular experience of the 
JV or association regarding: 
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Contracting and 
Construction 
Supervision [CS24] 

Municipality of 
Prishtina) 

[...] - preparation of tender documentations (based on 
FIDIC yellow book) and implementation (including 
assistance to PEA in tendering and site supervision) of 
water treatment plants; [...] 

Impact: Compulsory 

24 Supervision of the 
Design and Build 
Construction of 
Infrastructure (96 
hectares) and 
Waste Water 
Treatment Plant of 
Şanlıurfa OIZ 2 
(Organized 
Industrial Zone) 
[CS25] 

EuropeAid/
125260/D/S
ER/TR 

February 
2008 

Turkey General Budget 
of the EC (68%) 
and National 
Contribution 
(32%) 

Expression 
of Interest 

21.3) Technical capacity of candidate 

b) The candidate has within the period from 01.01.2002 
to submission deadline, successfully implemented (not 
necessarily completed) at least 2 supervision contracts, 

• with a consultancy contract budget of at least EUR 
500,000 (total of 2 supervision contracts), 

• supervising contracts using EC Conditions of 
Contract or FIDIC 

Impact: Undetermined 

25 Supervision 
services for 
construction of 
forensic 
laboratories [CS26] 

EuropeAid/
129143/D/S
ER/TR 

August 
2010 

Turkey IPA budget 
(general budget 
of the EU 75%) 
and national 
contribution (25 
%). 

Expression 
of Interest 

21.3) Technical capacity of candidate: 

1. the candidate has successfully completed at least 1 
supervision contract for building construction 
works(excluding renovation works) according to the 
FIDIC conditions of contract in the past 3 years (2007, 
2008,2009) and until the submission date of this tender; 

Impact: Compulsory 

26 Technical 
assistance and 
supervision for 
Ceyhan waste 
water and storm 
water project 
[CS27] 

EuropeAid/
129562/D/S
ER/TR 

July 2011 Turkey IPA budget 
(general budget 
of the EU) and 
national 
contribution 

Expression 
of Interest 

21.3) Technical capacity of candidate: 

1. the candidate should have successfully completed at 
least 1 service contract in the last 3 years prior to the 
submission deadline of this application [...] (the following 
sub-criteria can be covered either under 1 project or 
separate projects for each sub-criterion under separate 
references): 

[...](d) for/including construction supervision for any 
kind of construction which is governed by FIDIC 
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conditions of contract. Conditions for contracts 
similar to FIDIC will not be accepted. 

Impact: Compulsory 

27 Technical 
assistance and 
supervision for 
Doğubayazıt 
drinking water 
supply project 
[CS28] 

EuropeAid/
129571/D/S
ER/TR 

February 
2011 

Turkey IPA budget 
(general budget 
of the EU) and 
national 
contribution 

Expression 
of Interest 

21.3) Technical capacity of candidate: 

1. the candidate should have successfully completed at 
least 1 service contract in the last 3 years prior to the 
submission deadline of this application [...] (following 
sub-criteria can be covered either under 1 project or 
separate projects for each sub-criterion under separate 
references); 

d) for/including construction supervision (on behalf of 
employer/contracting authority) for any kind of 
construction which is governed by FIDIC contract 
conditions; 

Impact: Compulsory 

28 Technical 
assistance and 
supervision for 
Konya solid waste 
management 
project [CS29] 

EuropeAid/
129588/D/S
ER/TR 

Decembe
r 2010 

Turkey IPA budget 
(general budget 
of the EU) and 
national 
contribution 

Expression 
of Interest 

21.3) Technical capacity of candidate: 

[...] 2. the candidate has completed at least 1 service 
contract including construction supervision on behalf of 
the employer (according to the FIDIC conditions of 
contract) in the 3 years prior to the submission deadline 
of this application.  

Impact: Compulsory 

29 Technical 
assistance and 
supervision for 
Lüleburgaz waste 
water management 
project [CS30] 

EuropeAid/
129589/D/S
ER/TR 

February 
2011 

Turkey IPA budget 
(general budget 
of the EU) and 
national 
contribution 

Expression 
of Interest 

21.3) Technical capacity of candidate: 

1. the candidate should have successfully completed at 
least 1 service contract in the last 3 years prior to the 
submission deadline of this application [...] (following 
subcriteria can be covered either under 1 project or 
separate projects for each subcriterion under separate 
references): 

[...] (c) for/including construction supervision (on 
behalf of employer/contracting authority) for any kind of 
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construction which is governed by FIDIC contract 
conditions. 

Impact: Compulsory 

30 Technical 
assistance and 
supervision for 
Çorum solid waste 
management 
project [CS31] 

EuropeAid/
129725/D/S
ER/TR 

June 
2011 

Turkey IPA budget 
(general budget 
of the EU) and 
national 
contribution 

Expression 
of Interest 

21.3) Technical capacity of candidate: 

2.(a) the candidate should have successfully completed 
at least 1 service contract for/including construction 
supervision on behalf of the employer (according to the 
FIDIC conditions of contract) in the last 3 years prior 
to the submission deadline of this application [...]. 

Impact: Compulsory 

31 Technical 
assistance and 
supervision for 
Erzincan water and 
waste water project 
[CS32] 

EuropeAid/
129810/D/S
ER/TR 

January 
2011 

Turkey IPA budget 
(general budget 
of the EU) and 
national 
contribution 

Expression 
of Interest 

21.3) Technical capacity of candidate: 

1. the candidate must have completed at least 1 service 
contract in the last 3 years prior to the submission 
deadline of this application [...] (the following subcriteria 
can be covered either under 1 project or separate 
projects for each subcriterion under separate 
references): 

[...] e) for/including construction supervision (on behalf of 
employer/contracting authority) for any kind of 
construction which is governed by FIDIC contract 
conditions; 

Impact: Compulsory 

32 Technical 
assistance and 
supervision for 
Siverek waste 
water project 
[CS33] 

EuropeAid/
130037/D/S
ER/TR 

June 
2011 

Turkey IPA budget 
(general budget 
of the EU) and 
national 
contribution 

Expression 
of Interest 

21.3) Technical capacity of candidate: 

1. The candidate must have completed at least 1 service 
contract in the last 3 years prior to the submission 
deadline of this application [...] (following sub-criteria can 
be covered either under 1project or separate projects for 
each sub-criterion under separate references): 

[...] e) for/including construction supervision (on 
behalf of employer/contracting authority) for any kind of 
construction which is governed by FIDIC contract 
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conditions. Condition for contracts similar to FIDIC 
will not be accepted. 

Impact: Compulsory 

33 Technical 
assistance and 
supervision for 
Manavgat water 
and waste water 
project [CS34] and 
[CS35] 

EuropeAid/
130107/D/S
ER/TR 

April 2011 Turkey IPA budget 
(general budget 
of the EU) and 
national 
contribution 

Expression 
of Interest 

21.3) Technical capacity of candidate: 

[...] 2. The candidate should have successfully 
completed at least 1 service contract for/including 
construction supervision (on behalf of the 
employer/contracting authority) in the last 3 years prior 
to the submission deadline of this application [...] 
(following sub-criteria can be covered either under 1 
contractor separate contracts): 

[...] b) for any kind of construction which is governed by 
FIDIC contract conditions; [...] 

 

Clarifications No 1 to the Procurement Notice 

Question 2: 

Article 21 Selection Criteria of the Procurement Notice 
reads;“…3) Technical capacity of candidate:… 

2. the candidate should have successfully completed at 
least 1 service contract for/including construction 
supervision (on behalf of the employer/contracting 
authority) in the last 3 years prior to the submission 
deadline of this application (from March 2008 to 
31.3.2011) (following sub-criteria can be covered either 
under 1 contractor separate contracts): [...] 

b) for any kind of construction which is governed by 
FIDIC contract conditions; […]” 

For the above point 3.2 [...] 

2.Are construction supervisions completed under 
the European Union’s law, i.e. Greek Law, 
considered as equivalent to FIDIC contract 



A. 26 

 

(Annex A - Continued) 

No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

conditions and as a result of this can a consortium with 
experience in EU law participate without being 
excluded? 

Answer 2: 

[...] 2.Article 21.3.2.(b) of the Procurement Notice 
criterion requires provision of construction supervision 
services which is governed only by FIDIC contract 
conditions. Therefore, construction supervision 
services completed under the European Union’s law, 
i.e. Greek Law, considered as equivalent to FIDIC 
contract conditions shall not be considered to 
satisfy this criterion. 

Impact: Compulsory 

34 Technical 
assistance and 
supervision for 
Amasya water and 
waste water project 
[CS36] 

EuropeAid/
129586/D/S
ER/TR 

January 
2013 

Turkey IPA budget 
(general budget 
of the EU) and 
national 
contribution 

Expression 
of Interest 

21.3) Technical capacity of candidate: 

1. The candidate should have successfully completed at 
least 1 service contract in the last 3 years prior to the 
submission deadline of this application [...] (the following 
sub-criteria can be covered either under 1 project or 
separate projects for each sub-criterion under separate 
references): [...] 

e) for/including construction supervision (on behalf of 
employer/contracting authority) for any kind of 
construction which is governed by FIDIC contract 
conditions. 

Impact: Compulsory 

35 Technical 
assistance and 
supervision for 
Erciş drinking water 
supply 
project[CS37] 

EuropeAid/
130136/D/S
ER/TR 

January 
2013 

Turkey IPA budget 
(general budget 
of the EU) and 
national 
contribution 

Expression 
of Interest 

21.3) Technical capacity of candidate: 

1. The candidate should have successfully completed at 
least 1 service contract in the last 3 years prior to the 
submission deadline of this application [...]. The 
following subcriteria can be covered either under 1 
project or separate projects for each subcriterion: [...] 
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No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

d) for/including construction supervision (on behalf of 
employer/contracting authority) for any kind of 
construction, which is governed by FIDIC contract 
conditions.Conditions for contracts similar to FIDIC 
shall not be accepted; 

Impact: Compulsory 

36 Supervision for 
construction of 
Mobitek in Kayseri 
[CS38] 

EuropeAid/
131327/D/S
ER/TR 

January 
2013 

Turkey IPA budget 
(general budget 
of the EU) and 
national 
contribution 

Expression 
of Interest 

21.3) Technical capacity of candidate: [...] 

2. The candidate should have FIDIC contract 
management experience gained as a contractor or 
as a supervisor in the last 36 months prior to the 
submission deadline of this application [...]. 

Impact: Compulsory 

37 Technical 
assistance for the 
supervision of 
construction of 
Ordu wastewater 
treatment plant 
(WWTP) and 
retrofitting of 
Kumbaşı WWTP 
[CS39] 

EuropeAid/
128730/D/S
ER/TR 

June 
2010 

Turkey IPA budget 
(general budget 
of the EU) and 
national 
contribution 

Expression 
of Interest 

21.3) Technical capacity of candidate: [...] 

1. the candidate has completed successfully at least 1 
supervision service contract of design-built (according 
to the FIDIC conditions of contract) wastewater 
treatment plant project having a minimum capacity of 
100 000population equivalent or 400 l/s in the past 3 
years [...]; 

 

Clarification no.1 to service procurement notice: 

Question 1: 

In the Procurement Notice Clause No 21.3.1 it is stated 
that; 

the candidate is requested to provide reference for at 
least 1 supervision service contract of design-
built(according to the FIDIC conditions of contract) 
wastewater treatment plant project having a minimum 
capacity of 100.000 population equivalent or 400l/s in 
the past 3 years [...]. 
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No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

Will FIDIC equivalent design-built contracts be 
accepted to be compliant with these criteria? 

Answer 1: 

There is no reference to FIDIC equivalent contracts 
in the criterion. Design-built contracts shall be under 
the FIDIC conditions of contract as written in the 
criterion 21.3.1. 

Impact: Compulsory 

38 Technical 
assistance and 
supervision for 
Erzurum water and 
waste water project 
[CS40] and [CS41] 

EuropeAid/
129942/D/S
ER/TR 

October 
2010 

Turkey IPA budget 
(general budget 
of the EU) and 
national 
contribution 

Expression 
of Interest 

21.3) Technical capacity of candidate: [...] 

2. the candidate must have completed at least 1 
supervision contract of design-built construction of waste 
water treatment plant (according to the FIDIC 
conditions of contract) serving for a population of a 
minimum of 350 000persons in the years 2007, 2008, 
2009 and this year (2010) until the submission deadline 
of this application; 

 

Clarification no.1toservice procurement notice: 

Question 2: 

The candidate must have completed at least 1 
supervision contract of design-built construction of waste 
water treatment plant (according to the FIDIC 
conditions of contract) serving for a population of a 
minimum of 350 000persons in the years 2007, 2008, 
2009 and this year (2010) until the submission deadline 
of this application; 

We have completed some supervision contracts of 
design-build construction of waste water treatment 
plants but, which are the FIDIC contract conditions? 
Could you detail us? 

Answer 2: 



A. 29 

 

(Annex A - Continued) 

No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

“FIDIC” is the abbreviation of “International 
Federation of Consulting Engineers” from French. 
(Please refer to the following website for detailed 
information: www.fidic.org) The meaning of 
“according to the FIDIC conditions of contract” is as 
follows for a supervision contract;  the supervising 
consultant must have performed the role of “the 
Engineer” as per FIDIC terms, for a works contract 
which is contracted between the Employer and the 
Contractor, which has FIDIC general conditions of 
contract. 

Impact: Compulsory 

39 Supervision 
services for 
construction of 
forensic 
laboratories[CS42], 
[CS43] and [CS44] 

EuropeAid/
129143/D/S
ER/TR 

August 
2010 

Turkey IPA budget 
(general budget 
of the EU) and 
national 
contribution 

Expression 
of Interest 

3) Technical capacity of candidate: 

1. the candidate has successfully completed at least 1 
supervision contract for building construction 
works(excluding renovation works) according to the 
FIDIC conditions of contract in the past 3 years [...] 
and until the submission date of this tender; 

 

Clarification no.1 to service procurement notice: 

Question 2: 

As per Technical capacity of Candidate of 21. Selection 
Criteria of service procurement notice for subject project, 
it is stated that 

1. The candidate has successfully completed at least 
1 supervision contract for building construction 
works (excluding renovation works) according to the 
FIDIC conditions of contract in the past 3 years (2007, 
2008,2009) and until the submission date of this tender. 

We kindly request you to clarify, if PRAG based 
construction supervision contracts, executed in 

http://www.fidic.org/
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No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

Turkey of which Contracting Authority is CFCU will 
satisfy this criteria? 

Answer 2: 

As per item 21.3.1 Technical capacity criterion of the 
Procurement Notice, the supervision contract shall not 
be according to the FIDIC conditions of contract, but the 
building construction works which were supervised 
shall be according to the FIDIC conditions of 
contract. Therefore, supervision services provided 
for PRAG based works contracts do not satisfy the 
criterion. 

Question 3: 

The selection criterion 21.3 (technical capacity of the 
candidate) of the service procurement notice with the 
reference stated above requires to have successfully 
completed at least 1 supervision contract for 
building construction works according to the FIDIC 
conditions of contract in the past 3 years. 

In order to fulfil the above mentioned criterion, would it 
be sufficient to receive an official letter from the 
Contracting Authority (e.g. Housing Administration of 
Turkey) stating that the Construction Contracts which 
they use for construction works are based on FIDIC 
Conditions of Contract? 

Answer 3: 

At the stage of the evaluation of the applications, there 
is no need to provide evidence such as official letter to 
support the information. According to the item 24 of the 
Procurement Notice, applications must be submitted 
using the standard application form, the format and 
instructions of which must be strictly adhered. Any 
additional documentation (brochure, letter, etc.) sent 
with an application will not be taken into consideration.  
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No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

However, please be informed that tenderers who have 
been notified the award of a contract are obliged to 
supply documentary evidence for the technical capacity 
to support the information submitted in the application 
form or whenever requested by the Contracting 
Authority, the documentary evidence shall be made 
available. As evidence for construction works 
according to the FIDIC conditions of contract, the 
Contracting Authority may request the submission 
of a copy of the subject works contract. 

Question 4: 

Will references for the supervision of the construction 
works of infrastructural projects such as Waste Water & 
Water networks and the supervision of the construction 
works of Waste Water Treatment Plants with their 
associated superstructure buildings implemented under 
FIDIC conditions of contract be considered as eligible 
references for building construction works as per the 
criteria 21.3.1? 

Answer 4: 

The clarification request implies interpretation of 
technical criteria of the PN which is at discretion of the 
Evaluation Committee. The evaluation will be according 
to the published PN criteria in line with the PRAG rules. 

 

Clarification no.2 to service procurement notice: 

Question 1: 

The selection criterion 21.3 (Technical Capacity of the 
Candidate) of the service procurement notice with the 
reference stated above requires to have successfully 
completed at least 1 supervision contract for building 
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No. 
Project 

Project 
Reference 

Date Country 
Funding 
Source 

Phase 
Relevant qualification criteria & impact for the 

procedure evaluation 

construction works according to the FIDIC conditions of 
contract in the past 3 years. 

A. In order to fulfil the above mentioned criterion, would 
it be sufficient to receive an official letter from the 
Contracting Authority stating that the Construction 
Contracts used for construction works are based on 
FIDIC Conditions of Contract? 

B.Is FIDIC membership required to satisfy the above 
mentioned criterion? 

Answer 1: 

A.At the stage of the evaluation of the applications, there 
is no need to provide evidence such as official letter to 
support the information. Please refer to answer no.3 of 
Clarification No.1 to Procurement Notice. 

B. There is no requirement for FIDIC membership in the 
Procurement Notice of the subject tender. 

Impact: Compulsory 

40 Dnipropetrovsk 
Metro Construction 
Completion Project 
[CS45] 

Procureme
nt ref: 
6946-IFT-
41614 

Decembe
r 2012 

Ukraine European Bank 
for 
Reconstruction 
and 
Development 
(EBRD) 

Expression 
of Interest 

[...] In order to determine the capability and experience 
of consulting firms seeking to be short listed, the 
information for submission should include the following: 

· Company profile, organization structure and 
qualification of staff personnel; 

· Details of successful experience of participation or 
participation in similar assignments (i.e.performing the 
role of the Engineer under FIDIC contracts) 
undertaken in the previous five years, 

Impact: Advantageous 
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Annex B - Comparison between the structure (clauses) of the general condition of contract of 
FIDIC Red Book 1999 [19], FIDIC Yellow Book 1999 [20] and FIDIC MDB Harmonized Edition 

2010 [17] 

CONSTRUCTION CONTRACT 1ST ED 
(1999 RED BOOK) 

PLANT AND DESIGN-BUILD 
CONTRACT 1ST ED (1999 YELLOW 

BOOK) 

CONSTRUCTION CONTRACT MDB 
HARMONISED ED (VERSION 3: JUNE 

2010 HARMONISED RED BOOK) 

RED VS 
YELLOW 

MDB VS 
RED 

MDB VS 
YELLOW 

            

1: GENERAL PROVISIONS GENERAL PROVISIONS 1. GENERAL PROVISIONS         

1.1 Definitions 1.1 Definitions 1.1 Definitions OK OK OK 

1.2 Interpretation 1.2 Interpretation 1.2 Interpretation OK OK OK 

1.3 Communications 1.3 Communications 1.3 Communications OK OK OK 

1.4 Law and Language 1.4 Law and Language 1.4 Law and Language OK OK OK 

1.5 Priority of Documents 1.5 Priority of Documents 1.5 Priority of Documents OK OK OK 

1.6 Contract Agreement 1.6 Contract Agreement 1.6 Contract Agreement OK OK OK 

1.7 Assignment 1.7 Assignment 1.7 Assignment OK OK OK 

1.8 Care and Supply of Documents 1.8 Care and Supply of Documents 1.8 Care and Supply of Documents OK OK OK 

1.9 Delayed Drawings or Instructions 1.9 Errors in the Employer's Requirements 1.9 Delayed Drawings or Instructions DIFF OK DIFF 

1.10 Employer's Use of Contractor's 
Documents 

1.10 Employer's Use of Contractor's 
Documents 

1.10 Employer's Use of Contractor's 
Documents 

OK OK OK 

1.11 Contractor's Use of Employer's 
Documents 

1.11 Contractor's Use of Employer's 
Documents 

1.11 Contractor's Use of Employer's 
Documents 

OK OK OK 

1.12 Confidential Details 1.12 Confidential Details 1.12 Confidential Details OK OK OK 

1.13 Compliance with Laws 1.13 Compliance with Laws 1.13 Compliance with Laws OK OK OK 

1.14 Joint and Several Liability 1.14 Joint and Several Liability 1.14 Joint and Several Liability OK OK OK 

      OK OK OK 

2 THE EMPLOYER 2 THE EMPLOYER 2 THE EMPLOYER OK OK OK 

2.1 Right of Access to the Site 2.1 Right of Access to the Site 2.1 Right of Access to the Site OK OK OK 

2.2 Permits, Licences or Approvals 2.2 Permits, Licences or Approvals 2.2 Permits, Licences or Approvals OK OK OK 

2.3 Employer's Personnel 2.3 Employer's Personnel 2.3 Employer's Personnel OK OK OK 

2.4 Employer's Financial Arrangements 2.4 Employer's Financial Arrangements 2.4 Employer's Financial Arrangements OK OK OK 

2.5 Employer's Claims 2.5 Employer's Claims 2.5 Employer's Claims OK OK OK 

      OK OK OK 

3 THE ENGINEER 3 THE ENGINEER 3 THE ENGINEER OK OK OK 

3.1 Engineer's Duties and Authority 3.1 Engineer's Duties and Authority 3.1 Engineer's Duties and Authority OK OK OK 

3.2 Delegation by the Engineer 3.2 Delegation by the Engineer 3.2 Delegation by the Engineer OK OK OK 

3.3 Instructions of the Engineer 3.3 Instructions of the Engineer 3.3 Instructions of the Engineer OK OK OK 

3.4 Replacement of the Engineer 3.4 Replacement of the Engineer 3.4 Replacement of the Engineer OK OK OK 

3.5 Determinations 3.5 Determinations 3.5 Determinations OK OK OK 

      OK OK OK 

4 THE CONTRACTOR 4 THE CONTRACTOR 4 THE CONTRACTOR OK OK OK 

4.1 Contractor's General Obligations 4.1 Contractor's General Obligations 4.1 Contractor's General Obligations OK OK OK 

4.2 Performance Security 4.2 Performance Security 4.2 Performance Security OK OK OK 

4.3 Contractor's Representative 4.3 Contractor's Representative 4.3 Contractor's Representative OK OK OK 

4.4 Subcontractors 4.4 Subcontractors 4.4 Subcontractors OK OK OK 

4.5 Assignment of Benefit of Subcontract 4.5 Nominated Subcontractors 4.5 Assignment of Benefit of Subcontract DIFF OK DIFF 

4.6 Co-operation 4.6 Co-operation 4.6 Co-operation OK OK OK 

4.7 Setting Out 4.7 Setting Out 4.7 Setting Out OK OK OK 

4.8 Safety Procedures 4.8 Safety Procedures 4.8 Safety Procedures OK OK OK 

4.9 Quality Assurance 4.9 Quality Assurance 4.9 Quality Assurance OK OK OK 

4.10 Site Data 4.10 Site Data 4.10 Site Data OK OK OK 

4.11 Sufficiency of the Accepted Contract 
Amount 

4.11 Sufficiency of the Accepted Contract 
Amount 

4.11 Sufficiency of the Accepted Contract 
Amount 

OK OK OK 

4.12 Unforeseeable Physical Conditions 4.12 Unforeseeable Physical Conditions 4.12 Unforeseeable Physical Conditions OK OK OK 

4.13 Rights of Way and Facilities 4.13 Rights of Way and Facilities 4.13 Rights of Way and Facilities OK OK OK 

4.14 Avoidance of Interference 4.14 Avoidance of Interference 4.14 Avoidance of Interference OK OK OK 

4.15 Access Route 4.15 Access Route 4.15 Access Route OK OK OK 

4.16 Transport of Goods 4.16 Transport of Goods 4.16 Transport of Goods OK OK OK 

4.17 Contractor's Equipment 4.17 Contractor's Equipment 4.17 Contractor's Equipment OK OK OK 

4.18 Protection of the Environment 4.18 Protection of the Environment 4.18 Protection of the Environment OK OK OK 

4.19 Electricity, Water and Gas 4.19 Electricity, Water and Gas 4.19 Electricity, Water and Gas OK OK OK 

4.20 Employer's Equipment and Free-
Issue Material 

4.20 Employer's Equipment and Free-
Issue Material 

4.20 Employer's Equipment and Free-
Issue Material 

OK OK OK 

4.21 Progress Reports 4.21 Progress Reports 4.21 Progress Reports OK OK OK 

4.22 Security of the Site 4.22 Security of the Site 4.22 Security of the Site OK OK OK 

4.23 Contractor's Operations on Site 4.23 Contractor's Operations on Site 4.23 Contractor's Operations on Site OK OK OK 

4.24Fossils 4.24Fossils 4.24Fossils OK OK OK 

      OK OK OK 

5 NOMINATED SUBCONTRACTORS 5 DESIGN 5 NOMINATED SUBCONTRACTORS DIFF OK DIFF 

5.1 Definition of "nominated Subcontractor" 5.1 General Design Obligations 5.1 Definition of "nominated Subcontractor" DIFF OK DIFF 

5.2 Objection to Nomination 5.2 Contractor's Documents 5.2 Objection to Nomination DIFF OK DIFF 

5.3 Payments to nominated 
Subcontractors 

5.3 Contractor's Undertaking 
5.3 Payments to nominated 
Subcontractors 

DIFF OK DIFF 

5.4 Evidence of Payments 5.4 Technical Standards and Regulations 5.4 Evidence of Payments DIFF OK DIFF 

  5.5 Training   DIFF OK DIFF 
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CONSTRUCTION CONTRACT 1ST ED 
(1999 RED BOOK) 

PLANT AND DESIGN-BUILD 
CONTRACT 1ST ED (1999 YELLOW 

BOOK) 

CONSTRUCTION CONTRACT MDB 
HARMONISED ED (VERSION 3: JUNE 

2010 HARMONISED RED BOOK) 

RED VS 
YELLOW 

MDB VS 
RED 

MDB VS 
YELLOW 

            

(Annex B - Continued) 

CONSTRUCTION CONTRACT 1ST ED 
(1999 RED BOOK) 

PLANT AND DESIGN-BUILD 
CONTRACT 1ST ED (1999 YELLOW 

BOOK) 

CONSTRUCTION CONTRACT MDB 
HARMONISED ED (VERSION 3: JUNE 

2010 HARMONISED RED BOOK) 

RED VS 
YELLOW 

MDB VS 
RED 

MDB VS 
YELLOW 

  5.6 As-Built Documents   DIFF OK DIFF 

  5.7 Operation and Maintenance Manuals   DIFF OK DIFF 

  5.8 Design Error   DIFF OK DIFF 

      OK OK OK 

6 STAFF AND LABOUR 6 STAFF AND LABOUR 6 STAFF AND LABOUR OK OK OK 

6.1 Engagement of Staff and Labour 6.1 Engagement of Staff and Labour 6.1 Engagement of Staff and Labour OK OK OK 

6.2 Rates of Wages and Conditions of 
Labour 

6.2 Rates of Wages and Conditions of 
Labour 

6.2 Rates of Wages and Conditions of 
Labour 

OK OK OK 

6.3 Persons in the Service of Others 6.3 Persons in the Service of Others 6.3 Persons in the Service of Others OK OK OK 

6.4 Labour Laws 6.4 Labour Laws 6.4 Labour Laws OK OK OK 

6.5 Working Hours 6.5 Working Hours 6.5 Working Hours OK OK OK 

6.6 Facilities for Staff and Labour  6.6 Facilities for Staff and Labour  6.6 Facilities for Staff and Labour  OK OK OK 

6.7 Health and Safety 6.7 Health and Safety 6.7 Health and Safety OK OK OK 

6.8 Contractor's Superintendence 6.8 Contractor's Superintendence 6.8 Contractor's Superintendence OK OK OK 

6.9 Contractor's Personnel 6.9 Contractor's Personnel 6.9 Contractor's Personnel OK OK OK 

6.10 Records of Contractor's Personnel 
and Equipment 

6.10 Records of Contractor's Personnel 
and Equipment 

6.10 Records of Contractor's Personnel 
and Equipment 

OK OK OK 

6.11 Disorderly Conduct 6.11 Disorderly Conduct 6.11 Disorderly Conduct OK OK OK 

      OK OK OK 

7 PLANT, MATERIALS AND 
WORKMANSHIP 

7 PLANT, MATERIALS AND 
WORKMANSHIP 

7 PLANT, MATERIALS AND 
WORKMANSHIP 

OK OK OK 

7.1 Manner of Execution 7.1 Manner of Execution 7.1 Manner of Execution OK OK OK 

7.2 Samples 7.2 Samples 7.2 Samples OK OK OK 

7.3 Inspection 7.3 Inspection 7.3 Inspection OK OK OK 

7.4 Testing 7.4 Testing 7.4 Testing OK OK OK 

7.5 Rejection 7.5 Rejection 7.5 Rejection OK OK OK 

7.6 Remedial Work 7.6 Remedial Work 7.6 Remedial Work OK OK OK 

7.7 Ownership of Plant and Materials 7.7 Ownership of Plant and Materials 7.7 Ownership of Plant and Materials OK OK OK 

7.8 Royalties 7.8 Royalties 7.8 Royalties OK OK OK 

      OK OK OK 

8 COMMENCEMENT, DELAYS AND 
SUSPENSION 

8 COMMENCEMENT, DELAYS AND 
SUSPENSION 

8 COMMENCEMENT, DELAYS AND 
SUSPENSION 

OK OK OK 

8.1 Commencement of Works 8.1 Commencement of Works 8.1 Commencement of Works OK OK OK 

8.2 Time for Completion 8.2 Time for Completion 8.2 Time for Completion OK OK OK 

8.3 Programme 8.3 Programme 8.3 Programme OK OK OK 

8.4 Extension of Time for Completion 8.4 Extension of Time for Completion 8.4 Extension of Time for Completion OK OK OK 

8.5 Delays Caused by Authorities 8.5 Delays Caused by Authorities 8.5 Delays Caused by Authorities OK OK OK 

8.6 Rate of Progress 8.6 Rate of Progress 8.6 Rate of Progress OK OK OK 

8.7 Delay Damages 8.7 Delay Damages 8.7 Delay Damages OK OK OK 

8.8 Suspension of Work 8.8 Suspension of Work 8.8 Suspension of Work OK OK OK 

8.9 Consequences of Suspension 8.9 Consequences of Suspension 8.9 Consequences of Suspension OK OK OK 

8.10 Payment for Plant and Materials in 
Event of Suspension 

8.10 Payment for Plant and Materials in 
Event of Suspension 

8.10 Payment for Plant and Materials in 
Event of Suspension 

OK OK OK 

8.11 Prolonged Suspension 8.11 Prolonged Suspension 8.11 Prolonged Suspension OK OK OK 

8.12 Resumption of Work 8.12 Resumption of Work 8.12 Resumption of Work OK OK OK 

      OK OK OK 

9 TESTS ON COMPLETION 9 TESTS ON COMPLETION 9 TESTS ON COMPLETION OK OK OK 

9.1 Contractor's Obligations 9.1 Contractor's Obligations 9.1 Contractor's Obligations OK OK OK 

9.2 Delayed Tests 9.2 Delayed Tests 9.2 Delayed Tests OK OK OK 

9.3 Retesting 9.3 Retesting 9.3 Retesting OK OK OK 

9.4 Failure to Pass Tests on Completion 9.4 Failure to Pass Tests on Completion 9.4 Failure to Pass Tests on Completion OK OK OK 

      OK OK OK 

10 EMPLOYER'S TAKING OVER 10 EMPLOYER'S TAKING OVER 10 EMPLOYER'S TAKING OVER OK OK OK 

10.1 Taking Over of the Works and 
Sections 

10.1 Taking Over of the Works and 
Sections 

10.1 Taking Over of the Works and 
Sections 

OK OK OK 

10.2 Taking Over of Parts of the Works 10.2 Taking Over of Parts of the Works 10.2 Taking Over of Parts of the Works OK OK OK 

10.3 Interference with Tests on Completion 10.3 Interference with Tests on Completion 10.3 Interference with Tests on Completion OK OK OK 

10.4 Surfaces Requiring Reinstatement 10.4 Surfaces Requiring Reinstatement 10.4 Surfaces Requiring Reinstatement OK OK OK 

      OK OK OK 

11 DEFECTS LIABILITY 11 DEFECTS LIABILITY 11 DEFECTS LIABILITY OK OK OK 

11.1 Completion of Outstanding Work and 
Remedying Defects 

11.1 Completion of Outstanding Work and 
Remedying Defects 

11.1 Completion of Outstanding Work and 
Remedying Defects 

OK OK OK 

11.2 Cost of Remedying Defects 11.2 Cost of Remedying Defects 11.2 Cost of Remedying Defects OK OK OK 

11.3 Extension of Defects Notification 
Period 

11.3 Extension of Defects Notification 
Period 

11.3 Extension of Defects Notification 
Period 

OK OK OK 

11.4 Failure to Remedy Defects 11.4 Failure to Remedy Defects 11.4 Failure to Remedy Defects OK OK OK 

11.5 Removal of Defective Work 11.5 Removal of Defective Work 11.5 Removal of Defective Work OK OK OK 

11.6 Further Tests 11.6 Further Tests 11.6 Further Tests OK OK OK 

11.7 Right of Access 11.7 Right of Access 11.7 Right of Access OK OK OK 

11.8 Contractor to Search 11.8 Contractor to Search 11.8 Contractor to Search OK OK OK 
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CONSTRUCTION CONTRACT 1ST ED 
(1999 RED BOOK) 

PLANT AND DESIGN-BUILD 
CONTRACT 1ST ED (1999 YELLOW 

BOOK) 

CONSTRUCTION CONTRACT MDB 
HARMONISED ED (VERSION 3: JUNE 

2010 HARMONISED RED BOOK) 

RED VS 
YELLOW 

MDB VS 
RED 

MDB VS 
YELLOW 

            

11.9 Performance Certificate 11.9 Performance Certificate 11.9 Performance Certificate OK OK OK 

11.10 Unfulfilled Obligations 11.10 Unfulfilled Obligations 11.10 Unfulfilled Obligations OK OK OK 

11.11 Clearance of Site 11.11 Clearance of Site 11.11 Clearance of Site OK OK OK 

      OK OK OK 

12 MEASUREMENT AND EVALUATION 12 TESTS AFTER COMPLETION 12 MEASUREMENT AND EVALUATION DIFF OK DIFF 

12.1 Works to be Measured 12.1 Procedure for Tests after Completion 12.1 Works to be Measured DIFF OK DIFF 

12.2 Method of Measurement 12.2 Delayed Tests 12.2 Method of Measurement DIFF OK DIFF 

12.3 Evaluation 12.3 Retesting 12.3 Evaluation DIFF OK DIFF 

12.4 Omissions 
12.4 Failure to Pass Tests after 
Completion 

12.4 Omissions DIFF OK DIFF 

      OK OK OK 

13 VARIATIONS AND ADJUSTMENTS 13 VARIATIONS AND ADJUSTMENTS 13 VARIATIONS AND ADJUSTMENTS OK OK OK 

13.1 Right to Vary 13.1 Right to Vary 13.1 Right to Vary OK OK OK 

13.2 Value Engineering 13.2 Value Engineering 13.2 Value Engineering OK OK OK 

13.3 Variation Procedure 13.3 Variation Procedure 13.3 Variation Procedure OK OK OK 

13.4 Payment in Applicable Currencies 13.4 Payment in Applicable Currencies 13.4 Payment in Applicable Currencies OK OK OK 

13.5 Provisional Sums 13.5 Provisional Sums 13.5 Provisional Sums OK OK OK 

13.6 Daywork 13.6 Daywork 13.6 Daywork OK OK OK 

13.7 Adjustments for Changes in 
Legislation 

13.7 Adjustments for Changes in 
Legislation 

13.7 Adjustments for Changes in 
Legislation 

OK OK OK 

13.8 Adjustments for Changes in Cost 13.8 Adjustments for Changes in Cost 13.8 Adjustments for Changes in Cost OK OK OK 

      OK OK OK 

14 CONTRACT PRICE AND PAYMENT 14 CONTRACT PRICE AND PAYMENT 14 CONTRACT PRICE AND PAYMENT OK OK OK 

14.1 The Contract Price 14.1 The Contract Price 14.1 The Contract Price OK OK OK 

14.2 Advance Payment 14.2 Advance Payment 14.2 Advance Payment OK OK OK 

14.3 Application for Interim Payment 
Certificates 

14.3 Application for Interim Payment 
Certificates 

14.3 Application for Interim Payment 
Certificates 

OK OK OK 

14.4 Schedule of Payments 14.4 Schedule of Payments 14.4 Schedule of Payments OK OK OK 

14.5 Plant and Materials intended for the 
Works 

14.5 Plant and Materials intended for the 
Works 

14.5 Plant and Materials intended for the 
Works 

OK OK OK 

14.6 Issue of Interim Payment Certificates 14.6 Issue of Interim Payment Certificates 14.6 Issue of Interim Payment Certificates OK OK OK 

14.7 Payment 14.7 Payment 14.7 Payment OK OK OK 

14.8 Delayed Payment 14.8 Delayed Payment 14.8 Delayed Payment OK OK OK 

14.9 Payment of Retention Money 14.9 Payment of Retention Money 14.9 Payment of Retention Money OK OK OK 

14.10 Statement at Completion 14.10 Statement at Completion 14.10 Statement at Completion OK OK OK 

14.11 Application for Final Payment 
Certificate 

14.11 Application for Final Payment 
Certificate 

14.11 Application for Final Payment 
Certificate 

OK OK OK 

14.12 Discharge 14.12 Discharge 14.12 Discharge OK OK OK 

14.13 Issue of Final Payment Certificate 14.13 Issue of Final Payment Certificate 14.13 Issue of Final Payment Certificate OK OK OK 

14.14 Cessation of Employer's Liability 14.14 Cessation of Employer's Liability 14.14 Cessation of Employer's Liability OK OK OK 

14.15 Currencies of Payment 14.15 Currencies of Payment 14.15 Currencies of Payment OK OK OK 

      OK OK OK 

15 TERMINATION BY EMPLOYER 15 TERMINATION BY EMPLOYER 15 TERMINATION BY EMPLOYER OK OK OK 

15.1 Notice to Correct 15.1 Notice to Correct 15.1 Notice to Correct OK OK OK 

15.2 Termination by Employer 15.2 Termination by Employer 15.2 Termination by Employer OK OK OK 

15.3 Valuation at Date of Termination 15.3 Valuation at Date of Termination 15.3 Valuation at Date of Termination OK OK OK 

15.4 Payment after Termination 15.4 Payment after Termination 15.4 Payment after Termination OK OK OK 

15.5 Employer's Entitlement to Termination 15.5 Employer's Entitlement to Termination 
15.5 Employer's Entitlement to Termination 
for Convenience  

OK DIFF DIFF 

    15.6 Corrupt or Fraudulent Practices OK DIFF DIFF 

      OK OK OK 

16 SUSPENSION AND TERMINATION 
BY CONTRACTOR 

16 SUSPENSION AND TERMINATION 
BY CONTRACTOR 

16 SUSPENSION AND TERMINATION 
BY CONTRACTOR 

OK OK OK 

16.1 Contractor's Entitlement to Suspend 
Work 

16.1 Contractor's Entitlement to Suspend 
Work 

16.1 Contractor's Entitlement to Suspend 
Work 

OK OK OK 

16.2 Termination by Contractor 16.2 Termination by Contractor 16.2 Termination by Contractor OK OK OK 

16.3 Cessation of Work and Removal of 
Contractor's Equipment 

16.3 Cessation of Work and Removal of 
Contractor's Equipment 

16.3 Cessation of Work and Removal of 
Contractor's Equipment 

OK OK OK 

16.4 Payment on Termination 16.4 Payment on Termination 16.4 Payment on Termination OK OK OK 

      OK OK OK 

17 RISK AND RESPONSIBILITY 17 RISK AND RESPONSIBILITY 17 RISK AND RESPONSIBILITY OK OK OK 

17.1 Indemnities 17.1 Indemnities 17.1 Indemnities OK OK OK 

17.2 Contractor's Care of the Works 17.2 Contractor's Care of the Works 17.2 Contractor's Care of the Works OK OK OK 

17.3 Employer's Risks 17.3 Employer's Risks 17.3 Employer's Risks OK OK OK 

17.4 Consequences of Employer's Risks 17.4 Consequences of Employer's Risks 17.4 Consequences of Employer's Risks OK OK OK 

17.5 Intellectual and Industrial Property 
Rights 

17.5 Intellectual and Industrial Property 
Rights 

17.5 Intellectual and Industrial Property 
Rights 

OK OK OK 

17.6 Limitation of Liability 17.6 Limitation of Liability 17.6 Limitation of Liability OK OK OK 

      OK OK OK 

18 INSURANCE 18 INSURANCE 18 INSURANCE OK OK OK 

18.1 General Requirements for Insurances 18.1 General Requirements for Insurances 18.1 General Requirements for Insurances OK OK OK 

18.2 Insurance for Works and Contractor's 
Equipment 

18.2 Insurance for Works and Contractor's 
Equipment 

18.2 Insurance for Works and Contractor's 
Equipment 

OK OK OK 



B. 4 

 

CONSTRUCTION CONTRACT 1ST ED 
(1999 RED BOOK) 

PLANT AND DESIGN-BUILD 
CONTRACT 1ST ED (1999 YELLOW 

BOOK) 

CONSTRUCTION CONTRACT MDB 
HARMONISED ED (VERSION 3: JUNE 

2010 HARMONISED RED BOOK) 

RED VS 
YELLOW 

MDB VS 
RED 

MDB VS 
YELLOW 

            

18.3 Insurance against Injury to Persons 
and Damage to Property 

18.3 Insurance against Injury to Persons 
and Damage to Property 

18.3 Insurance against Injury to Persons 
and Damage to Property 

OK OK OK 

18.4 Insurance for Workers 18.4 Insurance for Workers 18.4 Insurance for Workers OK OK OK 

      OK OK OK 

19 FORCE MAJEURE 19 FORCE MAJEURE 19 FORCE MAJEURE OK OK OK 

19.1 Definition of Force Majeure 19.1 Definition of Force Majeure 19.1 Definition of Force Majeure OK OK OK 

19.2 Notice of Force Majeure 19.2 Notice of Force Majeure 19.2 Notice of Force Majeure OK OK OK 

19.3 Time of Notice 19.3 Time of Notice 19.3 Time of Notice OK OK OK 

19.4 Duty to Minimise Delay 19.4 Duty to Minimise Delay 19.4 Duty to Minimise Delay OK OK OK 

19.5 Consequences of Force Majeure 19.5 Consequences of Force Majeure 19.5 Consequences of Force Majeure OK OK OK 

19.6 Optional Termination, Payment and 
Release 

19.6 Optional Termination, Payment and 
Release 

19.6 Optional Termination, Payment and 
Release 

OK OK OK 

19.7 Release from Performance under the 
Law 

19.7 Release from Performance under the 
Law 

19.7 Release from Performance under the 
Law 

OK OK OK 

      OK OK OK 

20 CLAIMS, DISPUTES AND 
ARBITRATION 

20 CLAIMS, DISPUTES AND 
ARBITRATION 

20 CLAIMS, DISPUTES AND 
ARBITRATION 

OK OK OK 

20.1 Contractor's Claims 20.1 Contractor's Claims 20.1 Contractor's Claims OK OK OK 

20.2 Appointment of the Dispute 
Adjudication Board 

20.2 Appointment of the Dispute 
Adjudication Board 

20.2 Appointment of the Dispute 
Adjudication Board 

OK OK OK 

20.3 Failure to Agree Dispute Adjudication 
Board 

20.3 Failure to Agree Dispute Adjudication 
Board 

20.3 Failure to Agree Dispute Adjudication 
Board 

OK OK OK 

20.4 Obtaining Dispute Adjudication 
Board's Decision 

20.4 Obtaining Dispute Adjudication 
Board's Decision 

20.4 Obtaining Dispute Adjudication 
Board's Decision 

OK OK OK 

20.5 Amicable Settlement 20.5 Amicable Settlement 20.5 Amicable Settlement OK OK OK 

20.6 Arbitration 20.6 Arbitration 20.6 Arbitration OK OK OK 

20.7 Failure to Comply with Dispute 
Adjudication Board's Decision 

20.7 Failure to Comply with Dispute 
Adjudication Board's Decision 

20.7 Failure to Comply with Dispute 
Adjudication Board's Decision 

OK OK OK 

20.8 Expiry of Dispute Adjudication Board's 
Appointment 

20.8 Expiry of Dispute Adjudication Board's 
Appointment 

20.8 Expiry of Dispute Adjudication Board's 
Appointment 

OK OK OK 

 


